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LB 439 , 4 9 2, 346

The Committee on Agriculture met at 1:30 p.m. on Tuesday,
February 8, 2005, in Room 1524 o f t he State Capi tol,
Lincoln, Nebraska, for the purpose of conducting a public
h ear in g o n LB 4 3 9, LB 4 9 2, an d LB 3 4 6 . Sen at or s p r e sent :
Bob Kremer, Chairperson; Philip Erdman, Vice Chairperson;
Carroll Burling; Doug Cunningham; Deb Fischer; Don Preister;
and Roger Wehrbein. Senators absent: Ernie Chambers.

SENATOR KREMER: Time we get started. Wel come you all to
the Agriculture Committee a t our hea ring t o day . I'm
Bob Kremer, representing District 34, Chairman of the
committee, I' ll introduce our members starting at the far
right, Jessica Shelburn is our committee clerk; and next to
her was Senator Chambers, is not here, if he comes we' ll
introduce him; Senator Don Preister, from Omaha; Rick
Leonard is our research analyst; to my left is Senator Phil
Erdman, he is the Vice Chair of the committee; next to him
is Carroll Hurling from Wausa or, no, where did I get that?
That's where he's at if he's not there-from Kenesaw, it' s
got a saw o n t he end anyw ay ; ok a y, an d Se n a t o r R o ger
wehrbein from P lattsmouth. Senator De b Fi scher from
Valentine, she's new to our committee this year and done a
great job. Ask you to please, if you have cell phones, turn
them off, I guess I'd better turn mine off; about the time I
say that mine rings, so that we don't have i nterruptions.
There are sign-in sheets, I think there's some back in the
corner, if not there's some here, Please have them all
filled out when you come up and drop them in the box here.
When you testify then, please spell your last name, it's not
for our benefit, it's those who are reading the transcripts
and they like to have the spelling right, so please spell
your name, and state who you represent also. I don 't know
anything else I need to go over. Please keep your testimony
as concise as possible, sometimes our committee hearings get.
pretty late in the evening and people fall asleep on you, so
we don't want to do that. I f somebody's stated what you
were go in g t o sa y , w h y i t ' s no t h i ng w r o n g w i t h j u st say i ng
that you ag ree with the person before you and at least get
on record. If you have any written testimony that y ou' d
like to have go on record, please give it to Jessica and we
wil l e nt e r t hat i nt o t h e re co r d . I t hi nk t h at ' s a l l I hav e .
W e will start out in the order that we have them posted as
LB 439, LB 492, and LB 346. And I' ll be introducing LB 439,
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so I'd like to turn the rein over to Senator Erdman and he
will take over.

SENATOR ERDMAN: Mr. Chairman, you' re recognized to open on
LB 439 .

LB 43 9

SENATOR KREMER: Thank you, Senator Erdman and members of
the committee. My name is Bob Kremer and I represent
District 34. I'm here to introduce LB 439. This is a b ill
that gets a little detailed and complicated and it's maybe a
little hard to fol low, but th ose b ehind me will maybe
clar i f y i t . And a s yo u hea r i t ove r a nd ove r aga i n , i t
might be helpful, L B 439 addresses an issue that has come
to light since the enactment of LB 735 two years ago. We' ve
already had a bill b efore that kind of did some
clarification on L B 735. A lthough t here's no agreement
among the grain industry and the Public Service Commission
o f t he basi c goal s o f LB 735 , t he r e h a s b een an o ngo i ng
d ispute o v e r i n t er p r e t at i o n o f t h e k ey p r ov i s i on i n t he bi l l
with respect. to certain direct delivery transactions.
LB 735, just to review that a little bit, the bill resulted
i n t h e P SC, t h e y l ed an ex ami n a t i on o f t h e g r a i n l aws
follow~ng the failure of the Atlanta elevator, and that was
one of the costliest failures to date, as far as wh at th e
producers and the c reditors took, and a series of other
warehouse problems. LB 735 incorporated recommendations
arising from the PS C i ndustry working group. And that
real l y i n c l u d e d r e moving e xempt i ons o f g r a i n w a r e houses f r om
the requirement to be licensed and bonded as dealers, if the
warehouse engages in direct delivery of transactions. At
that time we added the dealer bond, which was changed then
from $150,000 to $300,000, which is more security then. It
clarified a rule, and when the producers made claim against
the dealer bond, when the g rain is d irect delivered,
pursuant to c ontract and delivered in multiple loads that
may have taken several days, and that was a bil l that we
also clarified on th e floor and passed already. Di rect
delivery transactions. Direct delivery refers to situations
whereby the warehouse arranges with the farmer to de liver
grain directly to a third party, such as a feedlot or an
ethanol plant, that the warehouse has sold grain to di rect
delivery and i t oc curs in two different scenarios. So if
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the elevator has sold grain to that f eedlot or eth anol
plant, then the f armer could direct deliver and get a
substitution, is what this is really all about. There's two
scenarios. The farmer tenders grain for sale, and that
includes the cash sale or deferred payment. A producer does
not intend to have a storage posit,ion on an elevator and is
an unsecured creditor of the warehouse until paid. Also,
before LB 735, payment was not secured by any bond, that was
on a direct sale, direct delivery sale, S ince LB 735,
payment is covered by a warehouse dealers security provided
payment i s demanded wi t h i n 3 0 d a y s o f t h e del i v er y . T en de r
for direct delivered grain for sale does not have recourse
for the warehouse bond. It's just on the direct delivery
bond at that point. The other, those direct grain for sale
and the other portion of this is the farmer tendered grain
for storage, and that's what we' re really talking about in
this bill. The farmer intends to have the grain in storage
at the warehouse, substitution intended to occur, the
elevator to transfer warehouse-owned grain, stored in the
warehouse to producer, in exchange for the grain the farmer
delivers to a third party. So if the farmer delivers to a
third party, then he gets a position as the grain stored in
that warehouse in th e s u bstitution. At the time of the
drafting of LB 439, there was a di sagreement extended
between the industry and the PSC as to permissible means of
accomplish ing t h i s s u b s t i t ut i o n a n d whether d i r e c t de l i v er y
grain tendered for storage should count in calculating
against the grain dealer security warehouse, that the
security warehouse must maintain, dealer security warehouse
must maintain. A disagreement over interpretation of t he
Supreme Court's ruling following the Atlanta case, whether
the grower giving grain in substitution was a valid storer
or owner of the grain. T here was a dispute of whether he
was really a valid storer, and so this is to clarify that.
.he pu rpose of LB 439 is to reso lve the con tinued
disagreement between the industry and th e Pu blic Service
C ommission . It's t o establish statutory provisions
governing the practice of substitution. It's to cl arify
bonding protections during various phases of the direct
delivery transaction. There's different phases whether by
the time you deliver it to when you get a warehouse receipt
and show that it's in storage in the warehouse. It's to
remove any ambiguity whether producers who obtain storage
positions by substitutions are valid storers or owners. And
it also provides statutory reinforcement of certain aspects
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of the pending PSC regulations. The provisions in LB 439,
it c reates a cert ified elevator program. Certified
elevators are those that meet higher financial standards
including to submit an annual audit, to maintain a $300,000
net wor t h , a n d t o m a in t a i n a de a l e r bo n d f o r g r a i n pay ab l e .
Now this area we might, we' re looking at taking this out, if
we can get the substitution, the paperwork, the electronic
transfers done in a short t ime t hat really won't be
necessary. Oth erwise, what was originally in the bill was
that an e levator that wanted to pa rticipate in the
substitution had t o p ut up more bonding and more security
for that. The bulk of the bill is amendments to the gr ain
dealer and warehouse act, that applies to substitution
activity of certified warehouses. First of all it defines a
new term, which is "grains payable." A grain payable is an
obligation of a warehouse receiving direct delivery grain,
grain p a y a b l e i s sa t i s f i ed b y de l i ve r i ng a ct u al gr ai n or
del i v e r i n g a p r o d u cer d o cumenta t i o n o f pr o du c er o w nersh ip o f
the warehouse grain. So the documentation, if it goes to
the direct delivery, it's grains payable until an electronic
transfer or it's documented that it's in the warehouse, then
it becomes actual grain in that warehouse, so a producer
documentation or the a ctual delivery. Adds a default on
grains payable, as an event that triggers a producer claim
against the warehouse grain dealer security. It authorizes
the PSC to prescribe rules for issuing custom weigh tickets
for receipts of d irect delivery grain. A cus tom weigh
ticket is prima facie, I always have trouble with that word,
p rima f a c i e ev i de n c e of gr ai n p ayab l e ob l i g at i on o f
warehouse to pr oducer. So if he has documentation of the
t i c k e t s , t ha t sh o u l d b e p r o o f t ha t y ou h a v e g r a i n i n t ha t
storage. Auth orizes the PSC to p rescribe rules and
r egulations for receipt of grain tendered for storage on a
daily position record. It r equires the warehouse to give
disclosure to producers prior to receiving direct delivery
grain of storage. Se veral things that they have to notify
them, one is the delivery of grain, creates a grain payable
obligation to pro ducer until the substitution is complete.
It explains that the warehouse is required to consummate the
transfer of warehouse owned grain to producer in a timely
manner. So they can't wait too long to give you evidence
t hat i t i s gr a i n i n a wa r eh o us e i f you d i r ec t de l i ve r ed i t .
And the other one is, the producer may submit a copy of the
f orm to the Public Service Commission. One of them , th e
producer is aware that the implications of the farm program
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eligibility. The FSA has come back and said if t here's a
substitution that you probably are going to lose beneficial
i nterest in that grain and you cannot get an LDP on tha t .
So as l ong as somebody understands that that's the case,
then they probably would not use the direct delivery, but
t ha t ' s t h e n ot i f i c at i o n t ha t h as t o b e mad e . I t d e f i ne s
g rain r e c e i v e d b y a n e l e v a t o r t o i nc l ude g r a i n p hy si c al l y
deposited and grain received by a dir ect delivery when
d ocumentat i o n o f s ubs t i t u t i o n i s comp l et e d . Other
miscellaneous provisions: It proh ibits all e levators,
c ert i f i e d o r no t , f r om u si ng da i l y po s i t i on re co r ds t o
i nd i c a t e m o vement o f gr ai n i n or ou t o f t he wa r e h o us e u n l e s s
the grain is actually physically deposited. So you can' t
use these daily position records to say that it was moved in
and out when it wa sn' t, because you need t o use the
substitution and the paperwork that follows that. It also
changes the calculation of th e dealer bond. This is
something we probably have to discuss a little better, maybe
get some input from those that are testifying. Current law
requires calculation of your dealer bond based on the annual
grain purchases and the rev ised bill requi res the
calculation based on a qua rterly grain purchase. The
p roblem wi t h t h a t i s t hat i f y ou ba sed t h e b ond o n a
quarterly basis, there's not near as much transaction in
that, so your bond would be somewhat less, but then is t he
bond enough then to cover if there should be a failure, so
that's something that we need to discuss. The PSC will soon
announce revisions to the proposed ru les to implement a
portion of LB 735 that's addressed by L B 439, and the
parties of...I really appreciate and all th e work t hat
they' ve done, and we' ve had many meetings together and
t ry ing t o w or k t o g e t h er . The y ' r e a l o t cl os e r ' o h a v i n g an
agreement with the re gulations now that are current. So
they' re pretty much following, I think, what we' ve got in
the bill, so we really appreciate them coming to that. I
passed out a handout, and it shows w h at's contained in
LB 439 and t he other co lumn is the new regs that the PSC
has...are working on right now. And you can see how closely
that t h ey f o l l ow ea c h ot h er . Ther e ' s pr o ba bl y so me mo r e
detail in th e PSC regulations than what there is in the
b i l l , bu t . . . you c a n s e e t h a t t he y ' r e a l m os t s i m il a r , so we
appreciate a lot the work that they' ve done. I know it gets
kind of complicated just sitting here listening to all this,
but basically it gets down to ability to deliver to a third
party when you want to have a s torage position, and the
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paperwork that i t takes to establish that as a storage
position rather than a sale of grain. And I'd be glad to
a nswer an y q u e s t i o n s .

SENATOR ERDMAN: Thank you, Mr. Chairman. Any questions for
Senator Kremer? Clear as mud. Thank you , M r . Chairman.
First testifier in support, first proponent of LB 439.

ROBERT ANDERSEN: (Exhibit I) Senator Erdman and members of
t he Agr i c u l t u re C ommi t t e e , m y n ame i s R o b er t C. An d e r s en . I
serve as president of the Nebraska Cooperative Council. If
i t meets with the permission of the Chair, I'd : ike to a sk
that our l egal c ounsel join me up here because later on,
we' ll be going into a little bit about the Atlanta case and
he's developed some stuff . I think it brings it down to my
l evel . I t ' s k i nd o f l i k e me r c h a n d i s i n g 1 0 1. I t h i nk i t ' d
b e v e ry he l p f u l i f he go es t hr o u g h t h a t , so i f t ha t wou l d
meet with the pleasure of the Chair?

SENATOR ERDMAN: That would be fine, as long as M r. Weber
identifies himself.

ROCKY WEBER: Rocky Weber, W-e-b-e-r, 134 South 13th Street,
Suite 400, Lincoln, Nebraska, appearing in support of LB 439
on behalf of the Nebraska Cooperative Council.

ROBERT AND ERSEN: Senator Erdman, members o f the Ag
Committee, the Nebraska Cooperative Council...

SENATOR KREMER: Each one has to state their name when they
s peak ou t .

SENATOR ERDMAN: Yeah. M ake sure that, as you' re going back
and forth, as y ou pa s s t h e baton, that we know who is
speaking so that the...

ROBERT ANDERSEN: I can remember, but I'm wo rried about
Rocky, I don't know, I just...

SENATOR ERDMAN: Well , we' re worried that the transcribers
won't be able to tell the difference even though we can...

ROBERT ANDERSEN: Our bill just went up, I know.

SENATOR ERDMAN: . . . be c au s e w e c a n s ee y ou .
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ROBERT ANDERSEN: The Neb raska Cooperative Council is a
trade association representing approximately 92 percent of
Nebraska's far mer-owned gra in and supply mark eting
cooperatives. Senator Kremer, the Nebraska Cooperative
C ounci l a n d m y s e l f w a n t t o t ha n k y o u f o r i nt r od u c i n g L B 4 3 9 .
As a c onsequence of the failure of the Atlanta elevator in
Atlanta, Nebraska, in Ma rch 2002, the Nebraska Public
Service Co mmission sponsored LB 735 as pa ssed by the
Nebraska Legislature in 2003. That was intended to provide
grain dealer bond protection for farmers that sell grain to
a licensed warehouse that does not take possession of the
grain, but rather has the grain directly shipped to a
third-party destination. With the passage of L B 735, the
P ubli c Ser v i ce Com mi s s i o n com menced i t s r ul e -m a k i n g
procedures to enact the regulatory revisions to e ffectuate
LB 735. Ther e's been a n in ordinate amount of time and
energy spent towards the development of these regulations.
As the Public Service Commission has gone about undertaking
the implementation of the regulatory process, Nebraska
Cooperative Council has no t h ad a p roblem with the vast
majority of the proposed regulations. However, the council
and other in dustry st akeholders have be en en gaged in a
protracted dispute concerning the proposed PSC regulations
to the Grain Warehouse Act and the Grain Dealers Act, as it
relates to direct-shipped grain storage programs. The issue
has been very complex in adversarial times. Clea rly, fo r
those co operatives th at handle gra in an d un dertake
d irect ship for s torage transactions, this has b een a
high-priority issue. Our grain cooperatives that operate
licensed grain warehouses that are licensed grain dealers,
as well as the interests of noncooperative grain entities in
Nebraska with s imilar licenses, have been impacted by the
proposed amendments to regulatory provisions covering grain
warehouses and grain dealers by the PSC. The regulations
proposed by the PSC, until recently, would have had a
material negative impact on the commonly accepted commercial
grain practices in Nebraska. The ultimate impact of where
the regulatory process was heading was that the direct-ship
marketing options that had been available to and have been
of the benefit to Nebraska farmers will be prohibited. The
f armer , no t t he e l ev a t o r , i s u l t i mat e l y t he e nt i t y be i ng
harmed by the new restrictions the PSC ha s been se eking.
Direct ship s torage transactions, those at issue are those
t ransactions in which a producer desires to store grain in
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his or her l ocal elevator to be sold at a later date, but
due to the primary economic considerations of proximity of
location, expediency during harvest, and the ability to take
advantage of pricing mechanisms negotiated by the local
elevator, direct ship their production to a local terminal,
ethanol plant or third party with which the local elevator
has a marketing relationship. Once the direct shipment is
made, the local elevator transfers a like q uantity and
q ual i t y o f com p any o wned and c ommingled g r a i n i n s t or a g e a t
the warehouse to an open storage f acility on behalf of th e
producer. The pro ducer's ownership interest is the same
quant i t y a n d q u a li t y o f c om ming le d b u s h e l s o f g r a i n i n t he
elevator as t hat w hich was direct shipped. T he producer
maintains title, control, risk of loss over those bushels in
the local elevator until such time as the bushels are sold.
Once the g rain is sold by the producer, the local elevator
can pass along a better price, due to the efficiencies and
economic benefits of not having to unload the grain at the
local elevator and then re load i t for shipment to a
terminal, ethanol plant or other end user. In the Atlanta
situation, several farmers who sold grain to Atlanta in such
a manner and who had not been paid for the grain, claimed
entitlement on a pro rata s hare of the proceeds from the
grain warehouse bond that covered grain deposited and stored
i n Atlanta's facilities. The Nebraska Supreme Cour t
ultimately concluded that b ecause the grain had not been
physically re ceived at the Atlanta ele vator, the
direct shippers were not entitled to a share of the proceeds
under the grain warehouse bond. At the time of the Atlanta
insolvency, federal and state l icensed warehouses were
exempt from being licensed as grain dealers in the state of
Nebraska. The primary intent of LB 735 was to require dual
licensure of w arehouses as b onded grain dealers, if a
warehouse purchased grain in addition to grain that w as
delivered only to the licensed warehouse facility. It was
only a f t e r t h e P u b l i c S e r v i c e Commiss ion i s s u e d i t s p r op o s ed
regulations that the industry was made aware th at th e PSC
was tak ing the position that dire ct-ship sto rage
t r ansa c t i o ns wou l d be p r oh i b i t e d . Th i s was p r i ma r i l y
disclosed when the PSC, for the first time, sought to define
t he t er m "received," I wa nt to emphasize t hat w ord
" recei v ed , " a s it relates to t h e delivery o f grain f o r
storage. One of the most material changes is that the new
PSC proposed definition of "received" required the grain to
be "physically deposited," again, "physica l l y d e p o s i te d " i n
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o rder for there to be receipt of the grain and h ave t h e
grain warehouse bond provide security. What this means is
that if a load of grain comes across the sca le, a nd the
elevator does not dump it but rather it takes it directly to
a feedlot or gives the producer an open store or warehouse
receipted position on th e da ily position report, the
producer would not be protected under the grain warehouse
bond, because there was no physical depos' c of the grain.
The transaction, however, is co vered by the grain dealer
security that was re quired by LB 735 . We have bee n
advocating that the p roposed language failed to recognize
what i s a ct ua l l y an acco u n t i n g f un ct i o n . For i l l u s t r a t ed
purposes, assume that a producer lives halfway between the
F'armers Cooperative at Dorchester and Crete, Nebraska. The
producer co ntacts the cooperative in D orchester about
delivering the grain, and the cooperative would like to have
him deliver t.he grain directly to the Crete terminal. Under
the proposed LB 439, this would be permissible because it
would r e co g n i z e t h e a cc o u n t i n g f u n c t i o n o f t ha t g r a i n b ei ng
delivered at Crete. The farm er wo uld r eceive a grain
payable that in turn would be satisfied with the transferred
company owned gr ain t o the farmer a t the Dorchester
e levator, as if he had delivered the grain there in t he
first instance. Unfortunately, under the PSC's original
proposed regulations, it would have required that the grain
would have to be first delivered by the producer driving to
the Dorchester cooperative, physically dumping the g rain,
the cooperative reloading the grain and transporting it to
Crete. I'm sure each of you would agree that this i s not
economically feasible or p rudent. It now appears that a
compromise is within reach between the PSC and the industry
t ha t wou l d b e i n co n f o r m a nce w i t h a l l f e de r a l r egu l a t i on s
and does not prohibit the growing practice of d irect ship
for s torage programs. It appears that the proposed
regulations are patterned much after the la nguage within
LB 439 . I wou l d al so p o i n t o ut t o yo u t ha t l a t er o n
Jerry Vap will be presenting to you some r egulations that
they have been working on. There is another amendment to
that, but that they won't have another revised draft. We
have looked over those regulations and we believe they' re
very compatible with what we' re trying to accomplish here in
LB 439, but we reserve the right to look those over a t the
publi c h ea r i ng , as I unde r st an d , an d Je r r y wi l l be
expounding upon, and will be on March 16. At this time, I'd
like to introduce the council's legal counsel, Rocky Weber,
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with the Crosby Guenzel LLP law firm, who will expound upon
the legal bonding aspects and upon the Atlanta Grain Supreme
Court case. Upon his conclusion, I'd like to conclude with,
" wny l e g i s l at i on i s nee d e d ," at this time. Rocky.

ROCKY WEBER: (Ex h i b i t 2 ) Ro cky W e b er , aga i n , app e a r i n g on
behalf of the Nebraska Cooperative Council in s upport of
LB 439. As you know, sometimes our law precedes commercial
activity, and the law gives us opportunities after the law
is passed. Sometimes, however though, the law is out of
date and comes behind what has b ecome commonly accepted
commercial practices. It 's true in every industry and the
grain industry is no di fferent. Now I think in this
particular case this is what kind of found its way to our
attention once LB 735 was pa ssed. When the Atlanta
i.nsolvency occurred, several farmers in the area had, via
direct delivery of grain, either sold grain to the Atlanta
elevator and delivered it to third parties, or sold grain to
the Atlanta elevator, delivered to third parties and thought
they were st oring grain in the elevator. And during the
ensuing public hearings and other hearings before the Public
S ervice Commission, these farmers realized that they wer e
n ot p r o t ec t e d by any wa r e h o use b o nd . Up u nt i l t h at t.i m e ,
Nebraska licensed warehouse, both federal or state licensed
warehouses, were not required to be bonded grain dealers or
licensed as grain dealers. With LB 735, for the first time
Nebraska licensed and federally licensed warehouses were
required to ob tain a dea ler's license and ob tain the
appropriate dealer's security to protect farmers in their
direct-delivery transactions. While LB 735 was debated and
as it passed through this Legislature and once it was
adopted, no one in the industry believed that it was g o ing
to c hange or prohibit any o f th e c ommonly accepted
commercial practices that take place w ith r egard t o the
del i v e r y o f g r a i n i n Nebr ask a . I n t he f a l l o f 20 03 , t h e
P ublic Service Commission sent out a letter with regard t o
received grain and what gr ain could be covered under the
warehouse bond, and in that letter explained to the licensed
warehouses and dealers that they could not account for grain
i n t h e i r e l eva t o r a s st o r e d g ra i n u n l ess i t h ad ac t ua l l y
been physically dumped. I had a cooperative manager from
western Nebraska contact me, and he said, do you know what
this means? It means th at I have to, if a truck comes
across my scale, that I could send directly out to a feedlot
customer, and I have a sales contract with that feedlot and
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somebody's delivering to me the same amount of bushels that
day that I 'm going to deliver to the feedlot, that I would
have to weigh that truck, dump that grain, because the
farmer really wants there to be storage of that grain, and
then reload that same grain typically on the truck and take
it out to the feedlot. That's what this means. And as we
got to looking at the proposed regulations by the Pub lic
Servic e Co m mi s s i o n and t he d e f i n i t i on o f t he wo r d
" rece i v e d , " it became clear that by defining " rece i v ed " a s
only physically deposited grain, what was happening was the
warehouse bond and the dealer's bond, the P ublic Service
Commission was a t tempting to draw a line of demarcation as
to when which bond would cover the transaction. Fifty years
ago, thirty years ago, maybe even, clearly in the commerce
and how grain was delivered through our economy, one could
c lear l y i de n t i f y w h en g r a i n was b r ou g h t i n f o r s t or age ,
because it was always brought physically to the elevator,
deposited in the elevator for storage. One cou ld a lso
clearly identify when grain was meant for sale, because
t here was no storage created. And so it 's easy to kee p
those transactions separate. Over the last 15 or 20 years,
t hough, t h e pr act i ce o f d i r e ct sh i pm en t o f gr a i n h as t a ken
p lace , and t he i nd us t r y t e l l s me t ha t wi t h mo r e a n d m o r e
ethanol plants coming on line, more and more te rminal-type
shipments and the consolidation in the industry that we will
see growing practices for direct shipment in Nebraska in the
coming several years. I have handed out to you a small
diagram of how direct shipment for delivery, direct delivery
shipment alone, and standard delivery compare with each
other. And it ' s a ver y simple concept, it's a simple
process and it really results in how an e levator accounts
f or g r ai n i t i s r ece i v i n g , ei t h er phy s i ca l l y i n - ho u s e o r
receiving via an accounting transaction with a third party.
And I'm no t going t o reread this to you, I think that it
spel l s o ut wh a t w e we r e t a l k i n g a bou t and k i nd o f wha t
under l i n e s t h e n eed fo r LB 43 9 . I n do i ng t h i s and i n
looking at direct delivery shipments, what w e see is it
doesn't fall easily within just a dealer transaction that' s
covered by a dealer bond, or a warehouse transaction that' s
covered by a warehouse bond, because there is a period of
time in which the transaction would be covered by a dea ler
bond, but then there is a period of time in which it would
be covered by a warehouse bond . And so I think the
d i f f i cu l t y i n cr e at i ng e i t h er r u l es a n d r eg u l a t i on s , t h r ou g h
this process, has been determining when that change takes
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place. When does it go from being a dealer transaction to a
warehouse tra nsaction? The language that's currently
proposed in LB 439 does exactly that. It walks us through a
direct delivery transaction from the beginning to the e nd;
it tells us when that transaction is covered by the dealer
bond; i t i de nt i f i e s w h e n t h e t r an s a c t i o n b e c omes co ve red b y
the warehouse bond; and it walks us through the process and
provides several different levels of pr otection. In
drafting LB 439 and in working on this legislation, there
were three things t hat I think were imp ortant to the
industry. One was to protect the means of commerce in doing
these types of transactions, an analysis of the deliveries
that my clients make across the state, this would exceed
4 0 mi l l i on bu she l s i n a ny g i ve n y e a r . An d t hey a l l b el i ev e
t hi s i s go i ng t o b e a gr o w i n g p r a c t i c e . The se con d t h i ng
was to pro tect the farmers in their transactions with the
elevators. Nothing about LB 439 is intended to remove a ny
protection for a farmer, remove any bonding protection in
any way. In fact, we want to make sure that there's bonded
protection from the time grain leaves the farmer's storage
o n f a r m o r f i e l d , u nt i l t he t i me t hat f ar me r i s pa i d .
Fina l l y , w e a l so so u gh t t o cr ea t e l an g u age wh i c h w o u l d a l l ow
the Public Service Commission to adequately examine grain
e levators and g rain w arehouses to make sure that th e
accounting for such transactions was, in fact, transparent
and that the Public Service Commission would b e ab l e to
r eadi l y d et e r m i n e , i n t h e ev en t t h er e w a s a n i nso l v e n c y ,
what grain was covered by a dealer bond and what grain was
covered by a warehouse bond. We have in the last six to
eight weeks made tremendous progress with the Public Service
C ommission i n t e r m s o f w o rk i n g o n r eg u l a t i o n s t h at r e co g n i z e
this important measure of commerce in the grain industry and
regulations that, in many ways, track and a r e consistent
w ith t he p r ov i si on s y ou wi l l f i nd i n LB 4 39 . And w e m a y
ask, why is it, if we can pass regulations, that the Public
Service Commission can pass regulations, why does t he
Legislature need to act? I think the Legislature needs to
act, because today the law r ecognizes grain received as
g rain p h y s i c a l l y de p o s i t e d i n a l i c ens ed wa r e h o u se . The
Atlanta Supreme Court case specifically said that. The law
recognizes that grain not received is grain covered by a
dealer bond i f th er e is a co nt r ac t fo r sa l e , and wh i l e t he
elevator is purchasing it. The law needs to also recognize
how these types of transactions that don't fall neatly in
one area or the other are also covered and how the farmers
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have coverage in these transactions, And so that's why it
is important that the Legislature does act and adopt LB 439
or a similar version of LB 439, so that we h ave a le gal
basis upon w hich th e re gulations of t h e Public Service
Commission are based, and so that there is a notice to the
industry and t o farmers alike o n how to conduct these
transactions in such a way as to make sure that we keep this
kind of commerce going and also protect the farmers.

ROBERT ANDERSEN: Sen ator Erdman, this is Ro bert Andersen
speaking again. I think Ro cky has really summarized in
terms of why we believe that legislation is necessary. The
o ne t h i n g I d o wan t t o say t o t h e co mmi t t e e a n d t o al l o f
the participants in today's hearing, either Rocky or myself
are out here. We don't want to be overly critical of the
Public Service Commission. I woul d su bmit t o you tha t
r easonable people can have reasonable differences. The y
h ave a j ob t o d o , we h a v e a j ob t o do . Thi s i s a c omp l ex
issue. And I think at this point that we' re at the point
here within the last several weeks, where we' ve been able to
bring a long process, and it's starting to gel together. I
thank that it works for the benefit of the farmers, provides
protect>on for the farmers out there that they need to have,
provides the framework for the Public Service Commission.
And we would encourage your support in terms of however this
may or may n o t be ame n ded. Wi t h t h at , I wou l d we l com e any
q uest i o ns , a s w e l l a s R o c ky , a t t h i s p o i n t i n t i me .

SENATOR ERDMAN: Than k y o u, Bo b . Tha nk yo u , R o c ky . Ar e
there any questions for Mr. Andersen or Mr. Weber? We ' re
s peechless , m e n .

SENATOR BURLING: W e ll, I' ve got one.

SENATOR ERDMAN: I stand corrected. Senator Burling.

SENATOR BURLING: Thank you very much. I listened to your
t es t i mony . I t so und s e nco ur a g i n g wi t h yo ur t a l ks o r
negotiations with PSC. So wh ere does that leave us today
with LB 439 as a committee? Is LB 439, you like it the way
it is or with amendments, is that what I heard?

ROBERT ANDERSEN: This is Robert Andersen speaking here. We
supported LB 439 at the outset, but the time that LB 439 was
introduced, we were a long way s ap art in terms of the
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"resolvement." process. And there's been some give and take
on both s ides. And a t this point in time, what we would
like to do is to work around the concept, which will be
presented to you later in the hearing by Jerry Vap, in terms
o f w h a t t he y ' r e l oo ki n g a t . I hav e not had t h e op p o r t u n i t y
to specifically ask P at. We have bee n visiting most
on...when I say Pat, Pat Ptacek, with the Grain and Feed, I
don't know exactly where we' re at. We have visited every
day on this th ing. I think that both of us are becoming
more and more comfortable. So we would like to try to work
around that, in an enabling part to bring this about. It
will be narrower in scope than what LB 439 is at this point
i n t i m e.

SENATOR BURLING: Th a n k y o u .

ROBERT ANDERSEN: Senator, have I answered your question?

SENATOR HURLING: Y es, sir.

SENATOR ERDM AN:
Senator C u n n i n g ham.

SENATOR CUNNINGHAM: It really has nothing to do with t he
b i l l , I don ' t t h i nk , bu t j u st cur i ou s . I f a f ar mer has ,
want.". a storage position in the warehouse, but he d elivers
it to the terminal, or to the ethanol plant that's further
than the warehouse, who pays for the extra trucking?

ROCKY WEBER: Senator Cunningham, this is Rocky Weber. I'm
going to respond to your question. Typically you would not
s ee that scenario take place. Most the time where we se e
the direct shipping take place is wh ere it actually is
closer for the farmer to deliver to the terminal or to t he
ethanol plant or the feedlot than to bring the grain to the
eleva to r i t se l f . Obv i ous l y , t h e econ omi c s o f i t wou l d
change i f i t wa s f ar t h e r fo r th e fa r mer to t a ke i t f r om h i s
field on to the third party. So t ypically you do n't s ee
that happening. Does it ever happen? It might. But around
Lincoln where w e have terminals around, ethanol plants in
various areas around the Plainview area, for instance, you
would see more direct ship into that, from the local area
r ather than taking what may be a fart her d istance to ,
actua l l y , t he l oc al el ev a t or . And when w e h a ve t h e l ong
l i ne s i n t he f a l l a t h ar ve s t t i m e, e sp e c i al l y , i s whe n yo u ' r e

Thank you , Sena t or Bur l i ng .
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going to see this type of activity take p lace, because
everybody wants to av oid those lines. And so if they can
direct haul into the ethanol plant in Plainview, rather than
h aul in g i n t o t h e O s mond . . .e l e v a t o r i n Os mond, t h e y wi l l do
that , a nd ye t a l l ow O s mond t o h av e a st or a g e p o s i t i o n f or
t hem t h e r e .

SENATOR CUNNINGHAM: So bas ically, it w ould just b e a
negotiable thing between you and the farmer, is that pretty
much what y o u ' r e . . .

ROCKY WEBER: Typically, these arrangements are set up in
advance, and farmers know that in that instance, Plainview
and Osmond, the Battle Creek Co-op has a sales contract with
t he P l a i n v i e w e t h a no l p l a n t t o se l l t hem g r a i n , a nd p r o b a b l y
they' ve announced that to their members and said, we can
offer you a few mo re cents if you deliver it directly in
there and handle this transaction this way.

SENATOR CUNNINGHAM: Okay. T hank you.

S ENATOR ERDMAN: Tha nk you, Senator Cunningham. Senat or
Kremer.

SENATOR KREMER: Well, I just might add that there would
never be a time when the farmer would be required to take it
somewhere. I mea n, it would be his de cision whether h e
wanted to di rect d eliver or not , so it would have to be
negotiated between the different parties, I think.

ROCKY WEBER: That's correct. It doesn't require anybody to
do any t h i n g t he y do n ' t wa n t t o do , I me an i t . . .

SENATOR KREMER: I t ' s som e t h i n g t ha t wo u l d be ben e f i c i al t o
both , i s wh at yo u ' re t r y i n g t o say .

ROCKY WEBER: R ight. Ri ght.

SENATOR ERDMAN: Thank you, Senator Kremer. Any further
q uest i o ns ? Se e i n g n o ne , t ha n k y o u f o r yo ur t es t i m o ny , m e n .

ROBERT ANDERSEN: T h a n k y o u .

R OCKY WEBER: T h a n k y o u .
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SENATOR ERDMAN: Next testifier in support of LB 439.

RANDY ROBESON: ( E x h i b it 3 ) Good a f t er n o o n . Member s o f t h e
Agriculture Committ.ee, my n a m e i s Randy R o beson,
R-o-b-e-s-o-n. I 'm the general manager of Frontier
Cooperative Company located in B rainard, Nebraska. Our
cooperative is a member of the Nebraska Co-op Council, a
statewide, no nprofit trade association that represents
92 percent of the cooperatives in the state. I'm here to
testify to support for LB 439. I have served as a member of
the co-op council ad hoc committee which has been very
involved in working with the stakeholders in the g rain
industry t o assure the legis lation and re gulations
protecting grain producers, but at th e s ame t ime, not
inhibit the orderly flow of commerce. The key issue that
nas brought concern to the industry originates from the
Public Service Commission proposing the requirements that
grain mus t b e phy s i c al l y dep o s i t e d a t a l i cen sed f ac i l i t y
f or d i r ec t sh i p de l i ve r y . Fl ex i b i l i t y o f de l i v e r y st a r t ed
to become an issue as farmers continue to grow i n size.
Farmers have grown with semis and larger trucks to transport
g ra in . They h ave t he op t i on o f de l i v er i ng t o l o ca l
elevators, terminals, processing plants, and feedlots. B y
having this f lexibility, the f armer has the potential to
receive a better price for his grain, which of co urse is
always positive. Over the years, this strategy has grown in
p opula r i t y . Wh en I b eg a n manag ing F r o n t i e r C o o p e r a t i ve i n
1997, approximately, we were doi ng 200 ,000 bushel
o f . . i nv o l v e d i n d i r e ct d e l i v er y . To day w e' r e d o i n g o v e r
3 .5 mi l l i o n b u s h e l , a nd t h i s i s o nl y , I see , a s g r owi ng i n
the future. And this is to strive efficiency of the grain
industry. N o t every farmer shipment of g rain x s si mply
bought, sold at each delivery transactron. For example, the
farmer may w ant time t o consider when he or she wants to
price or sell the grain, but wants to d eliver before the
sale. A local cooperative has the sale made to another
market, a third party, a nd based on the ownership of the
f ac i l i t y , i n s t e ad o f h av i n g t he f a r me r d el i v er t o t he l oca l
elevator, the farmer delivers on the sales contract as a
designated user, or a third party. A storage position is
placed in the cooperative. This saves the cost of lo ading
and unloading the grain at the l ocal co-op and can be
reflected in the bid to the farmer when he decides to sell.
This creates a win-win for both situations, for both the
farmer and the cooperative. Through t he use of d ire ct
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del i v e r y , we h a v e b een a b l e t o en h a nce t h e p ro f i t ab i l i t y t o
the farmer at a greater degree. By utilizing the expertise
of our grain merchandising people, we can gener ally
negotiate a better price with an end user than an individual
farmer can. This is because our contracts are usually of
much larger volumes than an in dividual farmer can se ll.
That difference in volume can be a significant difference in
contract prices. Also with the end user, you can...with the
volume...delivery to keep that end user with a steady supply
of corn also gets you a better bid. In summary, we need to
assure this practice as a direct delivery and continue so
the farmers and the elevators can continue to handle grain
in an efficient manner. Fr ontier Cooperative is l ocated
between Omaha and Columbus. We h ave 120 miles long and
about 40 to 60 miles wide; we have 13 lo cations; we ha ve
over 4,000 members; and we handle about 55 to 60 million
bushel. As ethanol plants keep getting built and end users
keep getting built for the usage of our grain, this is going
to become more and more of a factor throughout the years. I
see not h i n g b u t j u st g r ow i n g o n a n d o n f or d i r ec t sh i p .

SENATOR ERDMAN: Thank you , R andy. Any q uestions for
Mr. Robeson? Se eing none, thank you for y our t estimon ~
today .

RANDY ROBESON: Thank you for your time.

SENATOR ERDMAN: Nex t t es t i f i er i n su ppo r t o f LB 43 9 . May
we see a show of hands of how many others are w ishing to
testify in support? I see three more.

BILL SCHUSTER: (Exhibit 4) Good afternoon, Senator Erdman,
and the r est of the Agr iculture Committee. My name is
Bill Schuster, S-c-h-u-s-t-e-r, from Phillips, Nebraska.
I 'm speaking today principally as a producer, but I'm also
board chairman of the Aurora Co-op Elevator, in A urora,
Nebraska . I ' m a lso on a bo ard o f directors of Ag
Process i ng , I nc . , or better known as AGP, a grain marketing
and soybean processing company. I 'm on the board of
directors of the Nebraska Co-op Council. I'm tes tifying
today in support of LB 439, which would provide statutory
author i t y t o spe c i f i ca l l y a l l ow t h e d i r e c t sh i p ment o f g ra i n
while allowing a producer to create a storage position in
his or h er local el evator. I believ e that LB 439 is
necessary to assure producers and t he ele vators that a
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practice that has been common in the industry for a number
of years can continue. Re quiring grain to be physically
d eposited at a warehouse before an elevator can o pen a
storage position for a producer makes the grain market much
more inefficient. If producers do not have the option of
d irec t de l i v e ry wh i l e sec u r i n g a s t o r a g e p o s i t i o n a t t he i r
local elevator, there will be d ollars taken out of our
pockets and p r odu ce r s can least affo rd it .
Certainly...currently, I can deliver grain to the fac ility
other than the elevator or the co-op I have a contract with
if that facility has a contract to buy grain from the co-op
I ' m d oing bu s i n es s w i t h . As an exa mp le , l et ' s say t ha t t h e
Aurora Cooperative has a contract to provide a feedlot with
grai n t h at i s t h r ee mi l es f r om my f a r m . Cu r r e nt l y , I ca n
deliver the corn to the feedlot through the use of the scale
t ickets and be credited with x number of b ushels to b e
deposited at the co-op. I' m actually doing business with
the cooperative, I just do not have to haul the grain all
the way i n t o A u r o r a , w h i c h i s 15 mi l e s f r om my f a r m . By no t
having to h aul the gr ain as far, I'm sa ving money on
t ruck ing an d t i m e t o d o i t , a nd t he coope r a t i v e d oe s no t
have to re load the gr ain an d hau l it ba ck out to the
feedlot, again saving money. Also, in m any cases, the
elevators have b een a ble to negotiate a higher price with
the feedlot, ethanol plant or terminal and then be able to
pass along the higher price to me. Finally, as we all know,
the more you handle grain, the more damage you cause, so
handling it one less time will also provide a q u ality
produc t t o t h e e nd us er . Keep i n mi nd t hat t h i s si mp l e
example that I have provided occurs many times across the
state, with a direct delivery to feedlots, ethanol plants
and terminal elevators, that is becoming more common each
year. We would s imply be m aking the grain trade less
e f f i c i e n t b y n o t a l l ow i n g d i r e c t de l i ve r y o f g r a i n an d , i n
f act , t ak i ng mon e y ou t o f o ur p r odu ce r s ' p oc k e t s . I n
summary, I believe that it is imp ortant to have the
l eg>sla t o n t h at spe ci f i cal l y a l l ow s t h i s co mmon p r a c t i c e t o
cont nue. By allowing the current practice to continue, we
are providing a higher quality product to our customers and
we are eliminating costs and in the en d, I am able to
receive more revenue for the crops that I produce. Thank
you for your a ttention, and if there's any questions, I'd
sure attempt to answer them.

SENATOR ERDMAN: Thank yo u , Bi l l . Any qu es t i on s f or
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Mr. Schuster? Senator Cunningham.

SENATOR CUNNINGHAM: Y es, Mr. Schuster.

BILL SCHUSTER: Ye s .

SENATOR CUNNINGHAM: ...when you deliver as your example to
t he f e e d l o t by yo u r f ar m , t h e n y o u r c o - op i n Au r o r a j u st
accepts the scale t.ickets from the feedlot, is that correct?

BILL SCHUSTER: Yes . Beca use, if it's a certified scale,
which they are...the feedlots...

SENATOR CUNNINGHAM: Like who's responsible for the transfer
of the tickets and...

BILL SCHUSTER: Either I take them in myself or else th ey
can electronically transfer the t ickets, well both ways.
T hey do both things, so it can either be up to me or else
the bushels are, there's a bill of lading that is sent back
to the cooperative to cover those bushels.

SENATOR CUNNINGHAM: Okay. T hank you.

BILL SCHUSTER: So there is a double paper trail created,
there, so b ecause I know I get a copy myself and then the
feedlot also will send a copy to the elevator.

SENATOR CUNNINGHAM: Okay, so the farmer gets a copy w hen
they deliver the grain.

B ILL SCHUSTER: Ye s . Um- hu m .

SENATOR CUNNINGHAM: Okay. T hank you.

SENATOR ERDMAN: Thank you, Senator Cunningham. Any further
questions for Mr. Schuster? Se eing none, thanks for your
testimony today.

BILL SCHVSTER: Th a n k you ,

SENATOR ERDMAN: Next testifier in support of LB 439.
I 'm s o r r y , Bi l l , d i d y ou g et a s i gn - i n shee t ?

Oh,

BILL SCHUSTER: Ye s .



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 439Committee on Agriculture
February 0 8 , 2 00 5
Page 20

SENATOR ERDMAN: Okay. Just wanted to make sure you got
that in there. We sometimes have to remind the veterans,
too, so it's okay. You can finish that when you' re done,
unless you' re a quick writer.

PAT PTACEK: I'm not that quick.

SENATOR ERDMAN: Okay.

PAT PTACEK: (Exhibit 5) Senator Kremer, members of the Ag
Committee, my name is Pat Ptacek, P-t-a-c-e-k, executive
vice president of the Grain and Feed Association here in
Nebraska, appearing today in favor of LB 439, The Grain and
Feed Association i s a 108- year-old nonprofit trade
association comprised of about 500 members representing a
cross section of large and small, private and cooperatively
owned grain elevators, feed mills, ethanol facilities and
allied industries, throughout the state and region. We
represent around 80 percent of the commercial storage in the
state. LB 439 clarifies provisions passed more than two
years ago under LB 735, and establishes a mechanism that
grains received, when either physically deposited in the
elevator or when the elevator operator opens an account as a
grains payable obligation for a producer without requiring
the physical disposition of the grain as long as the
operator owns and pledges company owned grain against the
producer's position. Simply put, the bill would allow a
warehouse to exchange a storage position for warehouse owned
grain to a producer so they can efficiently deliver his or
her grain to a third party. Under LB 439, an elevator would
also need to meet higher financial standards, such as a CPA
level audit, and an increased net worth to be certified to
open these types of grain payable obligations and cover them
under their warehouse bond. However, and importantly, the
b il l wou l d a l so adj ust t he cu r r e nt PSC f o r mul a u sed t o
establish the level of the grain dealer's bond from the
amount greater than $35,000 or 7 percent of grain purchases
by the applicant in the preceding license year, to the
amount greater than $35,000 or 7 percent of grain purchases
during the largest amount of quarterly grain purchases in
the preceding year. The bill also authorizes the PSC to
issue documentation for direct delivery grain, and prohibits
the warehouse from corrupting its daily position record by
opening a storage position for a producer without owning
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enough company owned grain to cover that position. The
Public Service Commission, the grain industry and the
Legislature worked to pass LB 735 nearly two years ago. The
bill does implement a number of reforms the NGF supported,
including an aggressive schedule of fines to address certain
and repeat violations of state warehouse laws including
charging for additional PSC repeat inspections; extending
current PSC pro tections to additional merchandising
activities, improved monitoring of unlicensed grain dealers,
and establishing civil penalties; and a financial felony
background check for anyone applying for a warehouse or
grain dealer's license. As we have stated before to this
committee, last year as well, the NGF w ould not have
supported LB 735 had they realized that PSC would attempt to
implement sweeping changes by rule to alter the accepted
defin i t i o n o f "delivered," and for the first time under
rule and regulation define the word "received," as any grain
that is physically deposited into a licensed p ublic
warehouse. Under that definition, grain crossing a
facility's own scale at their primary warehouse location,
and not being physically deposited, would now be classified
as a direct haul subject to the additional dealer and
bonding requirements. For tunately, the grain industry
through the combined efforts of the Nebraska Grain and Feed
Association and the Nebraska Cooperative Council has been
successful in delaying the most contentious rules from being
implemented. The industry has also presented the PSC with
several alternative proposals including the higher financial
standards. Including the course of the last two years, and
especially last summer, the industry proposed several
proposals in order to reach some middle ground with the PSC.
The higher financial standards under LB 439 were added in an
attempt to impress upon the PSC just how important the
direct delivery issue was for the industry and to producers.
In practicality and as mentioned before, the proposed
definition has distorted and unnecessarily increased a
dealer's bonding requirement. U nder the c urrent P S C
formula, many elevators already holding the valid warehouse
bond are now required to "double-up" or obtain a dealer's
bond that in many instances are doubling the amount of their
warehouse bond. It makes some sense that if a licensee,
under the current rules, is liable for 30 days of grain
purchases, the Grain and Feed Association continues to
support the concept of establishing the dealer's bonding
levels based on a more reliable quarterly, higher quarterly
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basis rather than the yearly basis, as is currently set
forth in s tatute and PSC rul es. The Public Service
Commission's attempt to have grain physically unloaded and
then deposited into licensed facilities in order for it to
b e claimed anything other than a direct sale and th e
proposed prohibition of grain substitution has required us
to support LB 439. The language in LB 439 regarding proper
documentation is important. Since July 9 of 2003, the Grain
and Feed Association indicated to the commission that a
properly prepared grain receipt executed by the dealer or
warehouseman can resolve many of the issues surrounding this
debate, especially as they relate to the actual intent for
the d i s p o s i t i on o f t he c omm o d i t y . The NGF r ec om mended
specific language and a paper trail to determine the intent
of the original contracts, that would have, the PS C wo uld
have another tool available to reflect that actual criminal
intent of any warehouse and/or dealer who acts improperly
under the t erms o f the regulations. As mentioned before,
and because of the industry opposition, the rules have
ground to a halt. Recent developments have caused the PSC
to redraft some of the controversial rules and regulations
that would redefine what received grain means and prohibit
substitution of grain. The PSC has presented the in dustry
with a new set of rules and r egulations, including
addi t i o n a l d ef i n i t i ons t ha t t h e G ra i n a nd Fee d As soc i at i o n
believes merit additional consideration and feedback. These
proposed rules and definitions would restore warehouse's
ability to exchange a storage position for a warehouse owned
grain to a producer, so they can efficiently deliver his or
her grain to a third p arty without creating additional
financial standards, as proposed under LB 439. However, if
the industry does agree that the new draft rules achieve the
goals for wh ich we have advocated for over two years, we
strongly urge the committee to co nsider eliminating the
proposed financial re quirements, rol l the new PSC
d efinitions into statute, and to adjust th e cur rent PS C
formula used to est ablish the level of the grain dealer's
bond and to base that bond on the highest quarterly grain
purchases in t he p r eced i ng yea r . We app r e c i a t e
Senator Kremer's interest in resolving these problems, and
you know you have gone the extra mile, Senator, to try to
come up with a compromise, here, and I think that we' re very
close to achieving it. I woul d urg e the committee t o
advance the bill with the previously mentioned suggestions.
T he Grain and Feed Association will continue to wor k wit h
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the committee on the bill and the Public Service Commission
on the d raft rules in hopes of a common-sense compromise.
And while we have not yet agreed to any specific proposal or
outline, the Nebraska Grain and Feed Association pledges to
continue to explore all issues surrounding the continued
points of disagreement and all possible solutions. Thank
you fo r y ou r t i me t od a y .

SENATOR ERDMAN: Thank yo u, Pat. Any ques tions f o r
Mr. Ptacek? Senator Wehrbein.

SENATOR WEHRBEIN: I am not always familiar with all of this
and the past history, but what's the rationale behind the
7 percen t ?

PAT PTACEK: That' s...I believe that 7 percent, and that has
been something that we hav e, I' ve talked a little bit to
Mr. Fecht, from the warehouse division, the 7 percent of an
average over a 12 -month period, that their concern is
7 percent over the highest quarterly. That 7 p ercent
achieves as closely as possible, that 30-day coverage under
a dealer bond, because that's as long as you are to carry a
producer under some of those contracts.

SENATOR WEHRBEIN: Okay.

PAT PTACEK: And some of the concern expressed by the Public
Service Commission and Mr. Fecht is that that 7 percent,
even at the highest quarterly...average sales, is not going
to be r eflective of t hat 30 day, to car ry it. So w e
discussed the possibility of increasing that 7 percent to
maybe 12 percent or 1 4 percent of that highest quarterly
average in order to better reflect and actually kind of, you
know, a lot of those transactions are at the b e ginning of
the year . A nd so i t wou l d b e f ai r l y eas i l y , I t h i nk mo r e
reflective for th e de aler t o be tie d to that hi gher
quarterly average than over that 12-month running average at
7 percent. But the 7 percent was there, as I understand it,
over the 12 month to carry it as close t o 30 days as
p ossib le , t h a t bo n d i n g c o v e r age .

SENAI'OR WEHRBEIN: Okay. Thank you.

SENATOR ERDMAN: Thank you, Senator Wehrbein. Any fur ther
questions for Mr. Ptacek? See ing none, thank you for your
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testimony.

PAT PTACEK: Th a n k y o u , S e n a t o r .

SENATOR ERDMAN: Ne xt t e st i f i er i n sup po r t o f LB 43 9 , I
believe there's one more, in addition to Nr. Rempe.

JAY RENPE: Senat.or Kremer and members of the committee, my
n ame is J ay Rempe, R-e-m-p-e. I 'm sta te di rector o f
governmental relations for Nebraska Farm Bureau, here today
on behalf of Nebraska Farm Bureau Federation in support of
LB 439. I think many of the testifiers before me outlaid
the issue. I' ll just make a couple points. One, this whole
issue of d irect deliveries for s tozage, obviously, as
prev. ous testifiers have mentioned, there are some co st
savzngs, some efficiencies, some advantages that pzoducers
and grain warehouses can take advantage of. And I think
LB 439, provides the mechanism for the paperwork to flow
t hat w o u l d al l ow t ho s e k i nd o f t r an sa c t i o n s t o cont i nu e , set
u p t he r eg u l a t o r y f r am e work , an d s t i l l p r ov i de t he
protections that the l aw intends to afford for producers,
and so for that reason we' re very supportive. We ' re also
understanding that the Public Service Commission and the
indus t r y h a s b e e n w o r k i n g d i l i ge nt l y t r y i n g t o re so l ve t hi s
issue through regulations and we certainly encourage that,
and woul d o f f e our he l p wher e we c an . An d one l a st f i na l
point I'd like to make, every time this issue comes up in
front of our voting delegates, and we t alk about grain
warehouse laws and g rain dealer laws, there's a lot of
uncertainty on the part of producers, exactly what's covered
and what isn' t. And you' ll see that r e flected in our
posit.ion statement on the issue that producers should become
educated and informed of what the law provides in the way of
protections. And the reason I say that is, both the bill,
LB 439, and the regulations, the draft regulations that I
have seen and Se nator Kremer mentioned this, provide for
disclosure provisions that producers need to be made aware
of what the protections are afforded them and then also the
e l i g i b i l i t y o f f a r m p r o g r a m payments , a n d t h a t m ig h t be com e
under question. And I think that's important provisions
that haven't been brought up before the committee, and those
are ceztainly two provisions that we feel strongly about,
should be in cluded in whatever package moves forward. And
with t h a t , I ' d b e ha p p y t o answ ez any qu es t i on s y ou mi gh t
have.
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SENATOR ERDMAN: Thank yo u, Jay. Any ques tions for
Mr. Rempe? Seeing none, thank you for your testimony today.
Next testifier in support, I believe the last. Anyone else
wishing t o t est i f y i n supp o r t o f LB 4 3 9 ? You ' r e u p .

MICHAEL KELSEY: Senator Erdman, members of the Agriculture
Committee , my n ame i s Mi ch a e l Ke l se y , K- e - I - s - e - y . I ' m
executive vice president of the Nebraska Cattlemen, I'm here
on behalf o f t he cattlemen in su pport of LB 439. Our
primary reasons for support have already been verbalized to
y ou, t h er e f o re I ' l l not t a ke up an y more t i m e a n d I wo u l d be
happy to answer questions, and encourage the committee to
advance.

SENATOR ERDMNN: Than k you, Michael. An y questions for
Mr, Kelsey? Thank you for your testimony today. We' ll now
proceed to opponent te stimony. First testifier in
opposition to LB 439? Seeing none, is there anyone wishing
t o t es t i f y i n a n eu t r a l po s i t i on on LB 43 9? We l com e ,
Mr. Commissioner.

J ERRY VAP: (Ex h i b i t 6 ) Good af t e r no o n . Goo d a f t e r no o n ,
Mr. Chairman and members of th e co mmittee. My name is
Jerry Vap, J-e-r-r-y V-a-p, and I'm th e ch airman o f the
Nebraska Public Service Commission. The com mission is
testifying as neutral on LB 439. LB 439 attempts to create
a program under which a pr oducer may obtain a storage
p osition in a warehouse by shipping grain directly to a
third party. Such activity is currently taking place and is
already allowed under current law. In that regard, the bill
may be unnecessary. The co mmission has worked with the
Nebraska Cooperative Council, the Nebraska Grain and Fe ed
Dealers Association, in developing rules and regulations to
m ake clear that direct shipment of gr ain fo r st orage i s
allowed. The pro posed regulations resulting from these
discussions were released for comment by the commission
today, and a hearing has been scheduled for March 16, 2005.
W e have provided a copy of the proposed regulations to y o u
and t he f i r s t copy w e h a d w i t h us h ad a co up l e o f t ypo s i n
i t, some omitted words, we have corrected copies in you r
packet now. We believe these rules address most of the
concerns raised by the industry. Th e proposed re gulations
mirror many of the pro visions o f LB 4 39, how ever, the
regulations provide a more streamlined system of accounting



Transcript Prepared by the Clerk of the Legislature
Transcr i b e r ' s Of f i ce

LB 439Committee on Agriculture
February 0 8, 2 005
Page 26

for direct ship tr ansactions than the system set forth in
the b i l l a nd d o no t cr ea t e an ad d i t i o na l l i ce ns i ng s t e p f or
participation in the program. The comm ission previously
drafted a memorandum which we have provided to you, which
outlines our concerns regarding this bill. Many of these
c oncerns h a v e b een add r e s sed b y o u r pr o p o sed r e g u l a t i o n s ;
some concerns, however, do re main. Under the proposed
regulations all warehouses may provide storage positions for
t he d i r e ct sh i p m en t o f gr a i n . LB 4 39 r equ i r e s a d d i t i on a l
certificat.ion and minimum net worth requirements in ord er
for a w arehouse to participate. T h e commission is also
concerned that the calculation of the dealer bond would be
severely diluted, that would severely dilute the protection
afforded by t.he bond established in LB 735 and passed in
2003. W e believe we have addressed, in our proposed rules,
the concerns raised by the industry. In the eve n t th at
LB 439 is enacted, the commission would have to initiate a
new rule and regulation proceeding to implement the law. We
are in a position now to m ove forward with rules and
regulations. LB 439 would delay that process by a year and
possibly longer. We do not oppose LB 439, we j ust t hink
we' ve got a mo r e efficient way of add ressing the same
issues. Be happy to respond to any questions.

S ENATOR ERDMAN: Than k yo u, Jer ry . Any questions f o r
Mr. Vap? Senator Burling.

SENATOR HURLING: Thank yo u , M r. Vap, for coming today.
Having not had time to look at this very closely, do you
address the 7 percent in this proposal you handed out?

JERRY VAP: I don't believe we do, and I would defer t.o one
of our warehouse department directors, if they could come up
a little bit later and answer that question.

SENATOR BURLING: Okay.

SENATOR ERDMAN: Thank you, Senator Burling. Any fur ther
questions for Commissioner Vap? Senator Kremer.

S ENATOR KREMER: We l l , Je r r y , I ' d j u s t l i ke t o exp r e ss m y
thanks to you for working together, we have the last several
months, and we would like to continue to do that and address
maybe a couple of these issues with, and I had mentioned in
my opening, to the c ertification that some, maybe not be
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necessary, and so we'd like to continue to work together
with a l l t he g r ou p s , a nd s e e i f we ca n a cc o mp l i s h t h i s .

JERRY VAP: That is our goal also, Senator, and I appreciate
your patience with all of this, and we would hope that we
can iron out the differences that we may have on a couple of
minor issues here, they' re not minor but they are in the
overall scheme of things, they' re a little smaller than some
of this. And we would pledge our support to continued
workin g o n t h at .

SENATOR ERDMAN: Thank you , Senator Kre mer. S enato r
W ehrbein .

SENATOR WEHRBEIN: Ju s t a ma t t e r o f i n t er e s t . How o f t en d o
you change regulations over a p eriod of time in a ny
industry? Is it quite frequently or...

JERRY VAP : Gener ally, the rules and regulations are only
c alled for when there's new legislation. We, from time to
time, will change filing fees and things of that type, as a
matter of course, but rules for something of this type would
be done and that would be t h e e n d of it unl ess new
l eg i s l a t i on w e r e p a s s e d .

SENATOR WEHRBEIN: And I don't know, do you have any history
o f t hat ? I s i t t wo , t h r ee y ea r s , f i v e y ea r s? I mea n I
p robably . . . p r o babl y h a r d t o k n o w .

JERRY VAP: LB 735, we believe, was probably the first grain
handling legislation to be passed in maybe 20 or 2 5 years.
And as it had been testified before, t.he Atlanta elevator
f a i l u r e i s w h a t pr o mpted t h a t b i l l and t he m a k i n g o f t h ese
r ules . The i nd i v i d u al op er a t i n g t ha t el ev a t o r , f i r s t o f
all, had a felony on his record that we could not ask about
under the ol d law , the new law we can. He also had had
i ndi v i d u a l s , i n c l u d i n g h i s ow n f at h e r , t a ke g r ai n d i r ec t l y
to a f eedyard or ethanol plant, promised that he would
create a position for them in the elevator, but never d id .
And consequently they may have had a scale ticket from the
ethanol plant or the feedyard, but it meant nothing because
there was no documentation in the elevator. And so LB 735
a ddressed that. The rules are now ab l e to create th a t
position and we had so m e differences of opinion about
d ef i n i t i on s , on "received," and "substitution." We had some
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documentation from the fa rm services agency that said
subst i t u t i on w a s n o t al l ow e d. And i t com e d o wn t o , and t h i s
was from the state office, thanks to the co-op council, they
went to Washington, D.C., and got a clear definition of what
t hey meant b y " su b s t i t ut i o n , " and w ha t w a s n o t a l l ow e d u n d e r
t he ' r definition. And we dis covered that it was not a
l i t e r a l t r an s l a t i o n  -that you could substitute corn for corn
in a warehouse. And as long as that warehouse had company
owned grain to cover what they were...the position they were
c reat i ng , And we be l i ev e o u r r ul e s n o w w i l l r e f l e ct LB 43 9
in that respect. And we will accept any further changes
that the i ndustry may offer at our hearing, or before the
h earing even, it's open, on that rule making, and then w e
intend to a dopt the r ules as they are presented to you,
unless the industry has some other minor changes to make.

SENATOR WEHRBEIN: I t pr o bab l y w o n 't b e 2 5 y ea r s b ef o r e we
make changes again the way things are going. We' ll probably
f l y i t t o t he m o o n an d c ome back . (La ug h )

JERRY VAP: I think probably, as fast as Congress changes,
there probably is going to be some o ther p eople t hinking
some changes ought to be made.

SENATOR ERDMAN: Thank you, Senator Wehrbein. Any further
questions for Mr. Vap?

JERRY VAP: Okay. I want to ask Mike Bartels from our grain
department to come up and answer Senator Burling's question
about t h e dea l er bon d .

MIKE BARTELS; I'm Mike Bartels, I represent the Nebraska
Public Service Commission.

SENATOR ERDMAN: Mike, can you spell your last name, please.

MIKE BARTELS: Yes, B-a-r-t-e-1-s. And Senator Burling,
I' ll try to answer your question. The 7 percent number was
arrived at as a number to approximate the coverage for the
30-day window that producers can file a claim against their
b ond. I do n't have my calculator with me , b ut I thin k
7 percent equals 22 or 2 3 of those 3 0 days, so I think
8 percent would be over 30 days and 7 percent is sli ghtly
under, so that's where that calculation came from.
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SENATOR ERDMAN: Senator Burling, you have a question?

SENATOR HURLING: Thank you. I w a s just wondering if you
recommended increasing the 7 percent?

MIKE BARTELS: I don't believe we do at this time because
the proposed rule still indicates that we' re only covering a
3 0-day wi nd o w o f t i m e, an d s o 22 da y s s h o u l d b e su f f i c i ent ,
with the weekend. There's only about 22 business days in a
month anyway .

SENATOR BURLING: Okay. Thank you.

SENATOR ERDMAN: Than k you, Senator Burling. Any further
quest i on s f o r Mr . Bar t el s ? See i ng n o n e , i f you cou l d f i l l
out a testifier sheet for us as well, that will assist us in
making sure we get you in the record. Thank you.

MIKE BARTELS: Tna n k y ou .

SENATOR ERDMAN: (Exhibit 7) Anyone else wishing to testify
in th e neutral capacity on LB 439? Seein g n one,
Senator Kremer, you' re recognized to close. I also will
note as Se nator Kremer is coming forward, there's a letter
in neutral position from the Nebraska Bankers Association
s ubmit t e d b y R o b er t J . Ha l l s t r om. Sena t o r Kr e m e r .

SENATOR KREMER: Thank you. I 'd just again like to thank
all the parties that have been involved in the negotiations
and discussions in the past and I really appreciate that. I
t h in k t ha t ' s t he way y ou g et som e t h i n g a c c o mp l i s h e d . The
couple things that I had mentioned and I w as me ntioning
again, is that ce rtification, we will look at that and I
th ink we ' l l p r oba b l y g o t o l i ke ho l d t he b i l l fo r a l i t t l e
while and see how the rules come out, how everybody reacts
to the new rules by the Public Service Commission to see if
there should be some ot her changes and go from there.
Again, what we' re trying to do has to work for the producer,
the farmer, it has to work for the grain dealers, it has to
work for the Public Service Commission, because they' re here
to protect the farmer and in case of default that they have
the rules in there and the procedures to foll ow tha t, to
protect the producers as m uch as possible. We have had
discussions with the banking industry, too, to m ake sure
that a lien on thi s gr ain follows through each of these
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transact'ons, so that the time t hat it 's in transaction
after it's been direct delivery until you get a warehouse
position on that, that it makes sure that that lien follows
that grain on through and does not break at some point. And
they' ve felt comfortable, well, we' ve got feedback from them
on that. Agai n, t he grain dealer's bond that we created
t hrough LB 73 5 woul d c o v e r t h e g r a i n up un t i l t ha t t i me t h at
they get a warehouse position. At that time then i t wou ld
transfer the bond to the warehouse and so that we feel that
there is good coverage all the w ay th rough t hat. It' s
something tha the Public Service Commission can track and
detect if there is anything that's been done fraudulently or
any way that they can come in and correct that or else take
appropriate steps. So with that, th ank you fo r your
interest and thank you for all of you who h ave come and
testified to try to work this out.

SENATOR ERDMAN: Thank you, Mr. Chairman. Th ank you for
your leadership in t his a rea. The members are a lso
receiving a copy of t.he letter in neutral capacity from the
N ebraska Bankers Association. And that wi l l cl ose t h e
hear in g on LB 43 9 . And I wi l l t u r n t he Chai r b ag k t o
Senator Kr e m er.

SENATOR KREMER: Thanks, Senator Erdman. At this time we' ll
open the hearing on LB 492. This was a bill th a t was
brought to us, I believe, by the Public Service Commission,
so Rick Leonard, who is the re search analyst for the
c ommit t ee , wi l l i n t r o du c e t he b i l l .

L B 492

RICK L E ONARD: (Ex h i b i t 8- 9) Th ank you , Mr . Cha i r ma n . My
name is Rick Leonard, research analyst for the A g riculture
Committee , a nd t ha t ' s spe l l e d L - e - o - n - a - r - d . I do hav e a
couple items to dist.ribute to the committee members when the
p age is available. LB 492, as stated in the statement o f
intent oreoared for the bill, the purpose of the bill is to
rome.e any ambi guity unde r curr ent law , whether
sect i o n 8 8- 5 4 7 o f t he Neb r as ka Gr a i n wa r e h o use Ac t t ake s
precedence in determining the d'sposition of all gra in
i nvento r e s o f a f a i l ed wa r e h o u se , r e ga r d l e s s o f con f l i c t i ng
perfected security interests in warehouse owned grain by any
creditor of the warehouse. It is intended that LB 492 does
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not change existing law, understandings under the st atutes
as currently written, or case laws int erpreting those
statutes, but merely reinforces the current law. There a re
t wo p r i m ar y d i v i s i ons t o t h e b i l l , t he f i r s t em b o d ie d b y
Section 3 of t h e bi l l cl arifies the na ture of grain
physically deposited into a warehouse and a ffirms the
priority of storage claims upon grain inventories at the
time PSC c loses the warehouse and takes title to any grain
i nvento r i e s . The second division co rresponding t o
Sections 4 and 6 o f the bill, requires notification of the
PSC of any third party actions to assert possession of grain
within a warehouse. And it imposes a stay upon such action
upon the PSC's intervention pursuant to the Warehouse Act,
specifically these sections provide as follows: Section 3,
this section essentially creates a presumption the grain
physically deposited when evidenced by a sc ale t icket or
warehouse receipt is deposited for storage and not for sale
unless deposited by priced scale ticket or signed contract
passing title to the warehouse upon deposit. The amendment
you have b e f o r e y o u , a nd I don ' t . . . I neg l ec t e d t o wri t e d own
the amendment numbe , the amendment I just distributed makes
a clarification of that section, that that applies for
purposes of the Grain Warehouse Act only, so it's clear that
it's not...that presumption's not necessarily applicable for
other provisions of law, outside the Grain Warehouse Act.
That section also declares that upon the PSC's closure of a
warehouse and t aking title to grain, including grain owned
by the warehouse licensee, all grain so seized is subject to
a f i r s t pr i o r i t y l i en o f own e r s , de po s i t o r s , an d st o r er s .
The lien is ex pressly declared superior to any lien or
security interest. Section 4 requires written notice to the
Publi c S e r vi c e C o mmiss i o n w i t h i n 1 0 da y s o f co m mencement o f
any action by a creditor to foreclose on any claim on a
creditor's lien or security interest harmonizing reference
to Section 4 and i n serted into a replevin for procedures
e lsewhere i n l a w, w h i c h I be l i ev e i s Se ct i o n 1 o f t he b i l l .
Section 6 amends existing S ection 88-547 o f the Grain
Warehouse Act to provide that PSC's exercise of authorities
under section to close a warehouse and take title to grain,
i mpose a stay upon the commencement or continuation of a ny
third party action or proceeding until the disposition of
grain is completed under the...as provided for i n that
section. Section 3 and 4 are assigned to the Nebraska Grain
Warehouse Act by S ection 2 of the b ill. Ther e i s a
r ev i s o r ' s a m endment , I b el i ev e i n Se ct i o n 5 o f t he b i l l
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unrelated to t h e ot her p urposes o f t h e act. The bill
addresses an issue that first came to light with the failure
of the Richland Warehouse, I believe that was in 2001, I may
be incorrect, it mi ght have been 2002, and I defer to the
PSC to give a little more detail on that bill. At the time
when we became aware of that, Senator Kremer, I know you and
I discussed and we had so me concerns if the Bank of the
Valley was...had filed an action to replevin grain that they
had a security interest in and were making the c ase t hat
their petition to the court was, our security interest is
s uperior to the PSC's ability to take ti tle u nder t h e
statute. That case in that particular instance would have
taken abou t 45,000 bushels...would ha ve been taken
by...under security interest leaving that much l ess to
distribute to farmers and ranchers. We had d iscussed that
that had some serious implications for the integrity of the
Grain Warehouse Act. The letter that I distributed and the
members have is, I think, explains the implications we
foresaw, if the Bank of the Valley or the lender in t h is
case had been successful and that concludes my testimony, I
guess.

S ENATOR KREMER: Okay . Thank you, Rick. I gues s , a n y
q uest i ons o f R i c k? I f no t , t han k y o u. And f i r st p r op o n en t ,
p lease .

JERRY VAP : (Exh i b i t 10 ) Good a f t e r no o n , Mr . C ha i r man a n d
members of the committee. My name is Jerry Vap, J-e-r-r-y
V-a-p, and I am the chairman of the Nebraska Public Service
Commission . The co mmiss i o n s u p p o r t s L B 4 9 2 a n d wo u l d l i ke
to thank Chairman Kremer for introducing it on our behalf.
LB 492 was first introduced last year as LB 992. It is an
attempt to clarify and reinforce the grain warehouse laws in
Nebraska as they relate to the commission's ability to close
a warehouse in t he event of a failure. In 2 002, the
commission closed a warehouse located in Richland, Nebraska,
which is near C o lumbus. Befo r e t h e commission could
officially take title of the grain, the warehouse's lending
institution filed a replevin lawsuit in district court. The
lawsuit sought to take title to warehouse owned grain after
the warehouse defaulted on a loan secured by the grain. The
bank's lawsuit sought to assert its UCC lien ahead of the
recipients' receipts held by producers storing grain in the
Richland elevator. In the end, the parties did settle the
case, but it took a long time to get there. We believe the
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law is clear as it now stands, but the bank in the Richland
case did not. I n the end, it cost the commission a lot of
time and resources. It cost the Attorney General's office
substantial time and resources. But most importantly, the
bank's uncertainty about the law cost the farmers storing
grain in the warehouse. Fi nal payments were delayed over
12 months while the bank's lawsuit was being resolved. The
banking industry expressed concerns regarding the use of the
word "bailment" in LB 992, and that if the bank successfully
completes a replevin lawsuit, taking title of the warehouse
owned grain, the commission might upset the replevin, even
undo it und er this bill. W e ' ve eliminated the use of the
term "bailment." We ' ve also added a no tice provision
requiring a n y cr editor of a war ehouse to no tify the
commissio n wi t h i n 10 d ay s o f b r i ng i ng any j ud i ci a l
proceeding to enforce any claim against the grain contained
in the warehouse. Such a notice provision will give the
commission time to discover if the grain in the storage was
sufficient to satisfy the bank's claim and t h e potential
c la ims o f a l l s t or er s o f g r a i n . I n t he eve nt t he com mi s s i o n
chose to take title to the grain, its action will operate as
a stay of an y ot her judicial proceeding related to that
g rain . Tha t b r i ng s t o m e t o m y c l o si n g p oi n t . We be l i eve
we have add r e s s e d con c e r n s f r om t h e Neb r as k a B an ke r s
Association about this bill. It appears as if l oans were
being made to warehouses under faulty assumptions about the
bank's position. This puts not only the bank at risk, but
also the warehouse and consequently the storers of the grain
in that warehouse. The commission believes that this bill
offers the banking community a cle ar e x planation of th e
current state of the law. LB 492 does not change the law.
I t c l ar i f i e s t he o l d l aw t ha t w as co n f u s i n g e n o ug h t o al l ow
a bank to hold u p pa yments to almost 20 farmers for
12 months. LB 492 can p revent such a si tuation from
recurring. Th e commission asks that you advance LB 492 and
we would be happy to respond to any questions.

S ENATOR KREMER: Thank you, Jerry. Any questions? This i s
real l y j u st t o cl a r i f y wh a t w e b e l i ev e i s t he p r ac t i ce an d
even what the courts have probably stated that it is ...you
d id s e t t l e ou t s i de . . .

JERRY VAP: We did but it was about...

SENATOR KREMER: .. .before it went completed.
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J ERRY V A P : ...it was less than 100 percent of what the
f armers had coming. It was 9 8 percent, roughly in tha t
v ic i n i t y . So we g o t a l mo st a l l o f i t , b ut we al way s
operated under the a ssumption that when we closed a
warehouse, we t ook t itle o f a ll gr ain there and sorted
things out at the hearing on the...at the c laims hearing.
And in t his c ase, the b ank jumped right in and filed a
replevin action which caused us to do a great deal of w o rk
a nd things t hat we bel ieve were u nnecessary and th e
Attorney General's office had to get into it, a nd they in
t urn f i n a l l y n ego t i a t ed a s et t l em e n t .

SENATOR K R EMER:
your t e st i mo n y .
T hank yo u .

J ERRY VAP: Th a n k y o u.

SENATOR KREMER: Next, wishing to testify as a proponent.

JAY REMPE: Senator Kremer, members of the committee, again
my name is Jay Rempe, R-e-m-p-e, here on behalf of Nebraska
Farm Bureau and supporting LB 492. And I think basically we
suppor t t he b i l l be ca u s e a n y t h i n g t h a t w e c a n d o t o c l a r i f y
a nd strengthen the Public Service Commission's ability t o
protect that grain for the owners of the stored grain in the
elevator we are supportive of. So with that, I'd be happy
t o answer a n y q u e s t i on s .

SENATOR KREMER: (Exh i b i t 11 ) Than k y ou , J ay . Any
questions? Seeing n one, thank you for your testimony.
Anyone e l s e w a n t i n g t o t e st i f y as a pr op on e n t ? An yon e
wishin g t o t es t i f y a s an opp onen t ? Any one wi sh i ng t o
testify in a neutral capacity? O kay. We ha v e a letter
submitted by the Neb raska Bankers Association in the
neutral, is that right, in the neutral capacity, on LB 492.
T hank y o u .

ROBERT ANDERSEN; Senator Kremer, my name i s Robert C.
Andersen, A-n-d-e-r-s-e-n, and I am testifying today i n a
neutra l cap ac i t y , bu t I ' m act u al l y t e st i f y i ng o n b e h a lf o f
CoBank. CoBank, you may recall a year ago, the l ast time
this was a ddressed, was c oncerned about the impact this
would have on extending credit to our c ooperatives across

Okay. Th ank y o u , J er r y . Than k y o u f o r
Okay. Did you have a qu estion? Okay .
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the state as t.hey have gone through this, the modified form
here, at this point in time. While it's not something they
real l y l i ke , t hey ' r e no t go i ng t o oppo s e i t nor do t hey wa n t
t o support (inaudible), you k now, share t hat with th e
committee here, so in their behalf they want to be...share
with y o u t h at t h ey w o u l d l i ke t o b e n eut r al on t h i s b i l l .
I'd welcome any questions you may have.

SENATOR KREMER: Okay . Thank you, Bob. Any questions for
Mr. Andersen? Seeing none, thank you for your testimony.

ROBERT ANDERSEN: T h a n k y o u , S e n a t o r.

SENATOR KREMER: Anyone else wish to testify in a neutral?
Seeing none, that will close the hearing on LB 492. And we
w il l op e n t h e h e a ri n g o n L B 3 4 6 . Th i s we h a v e d e s i g n a t e d a s
a commit te e b i l l an d so Ri ck Le o n ar d wi l l aga i n i n t r o duc e
LB 346 .

L B 3 4 6

RICK L EONARD: ( Exh i b i t 12 - 13 ) Than k yo u , Mr . C ha i r ma n .
Chairman Kremer, members of the committee, again my name is
Rick Leonard, R-i-c-k L-e-o-n-a-r-d, and I am research
analyst staf f for the Agriculture Committ ee.
LB 346...first, LB 346 arises from an inte rim st udy
r esol u t i o n coi n t r o d u ced b y a n u mber o f se na t or s i nc l u di ng
Senator Wehrbein, who is now a member of the committee. It
incorporates recommendations arising from interim study
hearings that we held in numerous consultations with the
Beginning Farmers Board and ot her s takeholder gro ups.
LB 346 amends the Beginning Farmer Tax Credit Act, It is a
program first enacted in 1999 by LB 630. The purpose of
that. program has b een to ass ist b eginning farmers in
competing in land rental markets by offering an incentive to
landowners, which i s currently, under current law a
refundable state income tax credit of 5 percent of either
c ash rental income or a cash equivalent o f a shar e ren t .
The original fiscal note, when this bill was first enacted,
estimated an annual cost of this program in terms of forgone
revenue from landowners claiming a credit o f nearly a
million dollars. The actual utilization of this program has
fa l l e n we l l sho r t of t h at g oa l or wh at t he Leg i s l at u r e
anticipated at the time would be used. As a matter of fact,
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the current year commitments, certified credits have be en
closer to around $70,000, well short of the $1 million. The
bill addresses disincentives that have been found and
i dent i f i ed t hr o u g h t h e p r o c es s a s l i mi t i ng f ac t or s o f t he
usefulness of this program. One of those identified the
value to th e la ndowner i s insufficient to overcome
opportunity costs of renting to an established farmer and
the risks that are associated with renting to a beginning
farmer. The net worth qualification of beginning farmers
has been said to be overly rest rictive. Asset
owne s...there were some asset owners who would like to
participate in the program, but didn't meet the majority of
farm and l abor m anagement requirement. And the farm
management program costs, to qualify, is a
discouraging...small but disc ouraging fac tor to the
beginning f a r mer . Th e b i l l t he n , t he pr i m ar y p r o v i s i o n s o f
the bill: A ) inc rease the maximum income tax credit to
10 percent of the gross income and 15 percent of th e ca sh
equivalent of a share r ent . Incr eases the net worth
qual i f i ca t i o n fo r a beg i nn i n g f ar m er w i t h wh om you c an e n t e r
an agreement with in order to qualify for the c redit from
the current $100,000 net w o rth t o $20 0,000; B) allows
immediate family inheritors of la nd, s uch a s a spous e,
chzld ren or s i b l i ng s o f a n i nd i v i du a l who wo u l d have
qualified as an asset owner to also qualify. For instance,
a retired farmer passes away an d hi s son, a dentist in
Omaha, inherits the land and wouldn't meet the d ay-to-day
labor management requirements, but we'd still like to give
an opportunity to a beg inning farmer. Our ame ndments
address a si tuation like that and say, it's a matter of
policy we'd like to encourage that person, as well, to be
able to give a begi nning farmer a chance; C) a nd
allows...offers a refundable credit to beginning farmers, a
o ne- t i m e $500 maximum credit to a beginning farmer for the
cost of the farm program, management program, th at' s
required to...as a qualification for beginning farmers. The
bill has two other miscellaneous provisions: requires the
beginning farmer board to meet a minimum of tw ice y early,
rather than q uarterly, the board may still meet more often
if necessary but the board felt they could get their work
done in two meetings, rather than four and realize some cost
savings from that. Then it also addresses an ambiguity
regarding the role of the board in approving soil and water
conservation plans. The board doesn't necessarily have the
expertise to judge whether a conservation plan is adequate,
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but the bill does retain the requirement that a conservation
p lan be i n t r od u c ed. And mo st t yp i ca l l y t ho se w o u l d b e
conservation plans that were prepared for q ualification
under the federal farm programs. The primary change is to
encourage greater utilization have other objectives as well
that benefit beginning farmers and b etter achieve the
objectives of the program. The higher incentive for share
rent addresses the disincentive to rent via the share rent
method. And I was to refer to a handout, and I will have to
have those distributed later, I don't have them r eady. I
had done a comparison...walked through a couple of examples
of a share rent as compared to a cash rent ex ample for a
wheat or a corn example to demonstrate that the current law
provides somewhat of a disincentive to t he share rent
method, which we believe i s a m uch better value for the
beginning farmer, much better avenue for getting started in
the business and we'd like to encourage that. So that was
one of the reasons f or allowing a higher incentive for th e
s hare rent. The higher ne t worth t hreshold is more
consistent with data regarding young farmer net worth. The
curren t $100,000 net worth is very restrictive. According
to a UNL farm management report, it says the av erage net
worth is cl oser t o...of farmers under 31 is closer to
$140,000. Current threshold likely disqualifies right off
the bat a ma jority of farmers under age 30. And I think
LB...the net worth requirement is more in line with l ender
assessments that they make to determine the viable farming
o peration. Under the current. 5 percent credit, there i s
occasional informal benefit sharing that occ urs. For
instance, the landowner may offer maybe a slight br eak on
the rent or some other method of passing some of the benefit
on to the beginning farmer. We believe that the 10 percent
rate, more benefit sharing is li kely t o occur . So we
believe there' s...most of the incentives and the changes are
di ected toward the landowner, but we think there's benefits
to the b eginning farmer under the bill as well. I have an
amendment wh i c h I wi l l a l so hav e t o d i s t r i bu t e af t er my
testimony that b asically makes a cla rification that the
higher incentive rates, the changes t aking p l ace in the
bill, apply to credits earned during the 2006 tax year, in
which case those credits wouldn't be cl aimed until the
2006 tax returns are filed i n 2007. It pr obably better
reflects the fiscal note that the fiscal impact of this bill
won't begin starting to be fazed in until the second year of
the upcoming biennium, the final quarter of that upcoming
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b iennium . And t he f u l l f i sc al i mpa c t w o u l d p r o b a b l y b e
fazed in, in an additional two years beyond that. And it
would a l s o re mo ve th e em e rg ency c l a u s e f r om t he b i l l . And I
will get with our page and make su re I g et that...those
i tems d i s t r i but e d a n d I ap o l o g i z e.

SENATOR KREMER: Okay. Thank you, Rick. Senator Wehrbein.

SENATOR WEHRBEIN: Ri c k , I no t i ce d t he f i sca l no t. e , i t t a l ks
about the DOR said there was no requirement in the bill
a bout t h e ce r t i f i c at i o n . Do you t h i nk t ha t ' s som e t h i n g t h at
ought to be in there too?

RICK LEONARD: Yeah. That's an additional...unfortunately
we don't get those fiscal notes until last night, so I
didn't have a chance to get that prepared, but that was an
additional thing I would have brought up.

SENATOR WEHRBEIN: Okay. Thank you. It seems logical.

S ENATOR KREM E R :
Senator B u rl i ng .

SENATOR BURLING: Ri ck , i sn ' t so me t h i ng l i ke t hi s v er y
di f f i cu l t t o an t i c i p at e t he f i sc a l n ot e ? Do y o u k n o w what
c r i e r i a w a s u se d ?

RICK LEONARD: It certainly is, and I can tell you, in fact,
when we deve l o ped t h e b i l l i n wor ki ng wi t h t he Beg i nn i ng
Farmer Board and people like the Center for Rural Affairs
that work closely with this program, trying to get some idea
of how many more people, obviously the more people who ar e
taking advantage the more b eginning farmers are given an
opportunity, trying to make an estimate of how many would
be. I had done some back of the envelope figuring, assuming
that the c hanges to the bill achieve a 50 percent increase
in utilization, where currently about 45 to 50 lan downers
qualifying for the credit currently, I'm presuming 75 to 80.
I did talk with the Department. of Revenue and asked about
their methodology, They' re assuming that the full impact of
the bill three years down the road will be more of a...about
a $450,000 a year cost to the state. I asked how t h at was
determined, and what they had done is gone to the Beginning
Farmer Board report and looked at statistics of the n umber
of landowners inquiring about the program. And currently

Okay. Any ot h er qu e st i o ns ?



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 346Committee o n A g r i cu l t ur e
F ebruary 0 8 , 200 5
Page 39

only about 20 percent of the...maybe less than that, but we
have four...I can't recall the numbers on, I' ll have some
information distributed to you, but i t w as a ...of those
remaining landowners who hadn't completed a packet, hadn' t
qualified for one reason or another, they had made the
assumption that a third o f th ose who ha d ei ther not
qualified or elected not to enter the program would qualify
and enter the pr ogram which would bring us more to about
100 or 11 0 c a s es p e r y ea r , qua l i f y i ng f or t h e cr ed i t . So
b asica l l y I ' m p r esu m i ng , i n som e i nf o r ma t i o n I p as s e d o u t
earlier, I wa s pr esuming a 50 percent inc rease in
utilization and they' re assuming about double utilization.

SENATOR BURLING: Thank y ou and has this program been in
e ffec t l on g e n o ug h t o kno w a bou t t he s t ab i l i t y o f t he
beginning farmers that have utilized it? Are they all still
in business or is there any tracking process?

RICK LEONARD: We ' ve not gone very long, as you know, you
qualify for the credit for three years. I'm not aware. I
think there are a cou ple instances of where a beginning
f armer and a l an d owner who q u a l i f i ed f o r t he c r ed i t t ha t
d idn ' t co n t i nue , I t hi n k , I don ' t t h i n k t he r e ' s be e n v er y
many who have gone...didn't complete their three years. And
I don't have s tatistics, and I bet you Mar ian Beethe,
fol l o w in g m e, wi l l hav e mo re i n f o r m a t i o n a b o ut h o w m any o f
those farmers are still farming today.

SENATOR KREMER: (Exhib i t 14 ) Any ot he r qu es t i on s ? Than k
you, Ri c k . We wi l l t ake t h e f i r s t p r opo n en t a n d w h i l e
they' re coming, I'd like to read into the record a letter
f rom N e b r a sk a Ba nk e r s A s s o c ia t i on i n supp o r t o f LB 34 6 . I
would also like to state that this beginning farmer program
was initiated by Se nator Wehrbein, and the bill that he
introduced and how many years has it be en, w as it three
years a g o ?

SENATOR WEHRBEIN: It sounds like '99, just a short time.

SENATOR KREMER; Time flies, doesn't it? But he's been very
active in this and we appreciat.e it, all the efforts that
he's done and it hasn't been utilized near as much as we
anticipated. So that's why we' re here where we are today.
So thank y ou , w e ' r e r ea d y .
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DALE POHLMANN: (E x h ib i t 15 ) Than k y o u , Se n a t o r Kr e m er , and
good afternoon, senators. My name is Dale Pohlmann, last
name is spelled P-o-h-1-m-a-n-n. I' ve served as chairman of
the Beginning Farmer Board of dire ctors, sinc e the
organizational meeting in late 1999. I'm testifyinq to you
on behalf of the entire board of d irectors. Our boa rd
enthusiastically backs the concept of the original Beginning
Farmer Tax Credit Act legislation. Fewer and fewer young or
beginning farmers are e ntering agriculture while older
farmers must soon begin disposing of their land and other
farm assets. Unl ess younger beginning farm families are
ready and able to take over these farms, much of the la nd
will be further concentrated in the hands of fewer and
l arge r f a r m s. Th i s t r end wi l l j u s t i nc r ea se t he pr ob l em s
occurring in rural communities throughout the st ate.
Statistics from the Nebraska Cooperative Extension Service
point out wh y we need to be concerned about the future of
Nebraska farm operators. O ver a 2 0 -year period, farmers
under 35 years of ag e have shrunk from 22 percent of all
farmers down to 8 percent. During that same period, farmers
over 65 years o f age have increased from 15 percent of all
Nebraska farmers up to 45 percent. We applaud the members
of the legislative Agriculture Committee for reviewing the
original Beginning Farmer Tax Credit Act during this past
year and introducing Legislative Bill 346 to ma ke ne eded
changes to t h e original Beginning Farmer Tax Credit Act.
LB 346 addresses three very important and needed changes.
Number one, it increases the asset owner qualifications to
i nc lude a s p o u se , c h i l d o r si bl i n g w h o a c q u i r e s a n o w n e r s h i p
interest in a gricultural assets from an in dividual or
trustee who would qualify as an owner of agricultural assets
under the original act. Se condly, it changes the maximum
net worth of the beginning farmer from $100, 000 to $200, 000
to more accurately reflect the needs of today's highly
capitalized agriculture. LB 346 a lso increases the t ax
c redi t wh i ch wi l l p r ov i de m o r e i nce n t i v e f or a gr i cu l t u r al
asset owners to consider renting to a beginning farmer. I n
our opinion, t hese three major changes to the original act
should help us improve participation and accomplish the
o ri g i na l i nt en t i o ns of t he act . I wo ul d be g l ad t o ex p l a i n
the needs for these three changes in more detail, if desired
by your committee members. O ur board also su pports t he
other changes made by LB 346. These changes include a new
definition of share rent; changing required board meetings
from quarterly to at least twice per year; removing the need
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for board approval of the nutrient management plan and soil
conservation plan; a on e-time tax credit to the beginning
farmer up to $500 to reimburse the c ost of a financial
management class; and increasing the tax c redit to the
agriculture asset owner who shares in the risk by renting on
a share agreement rather than asking for gu aranteed cash
rent. Agai n , we thank the members of this committee who
have taken the t ime t o st udy this issu e and give
consideration to making the beginning farmer program an even
better program. I would be glad to answer any questions you
may have a t t h i s t i me .

SENATOR KREMER: Okay . Thank you, Dale. Any questions?
Senator We h r b e i n .

SENATOR WEHRBEIN: Well, I don't really have a question. I
j us t wa nt t o t han k y o u f or a l l t he ha r d w o r k yo u ' ve p u t i n ,
a nd I think you' ve been since the beginning, you and th e
board, and I' ll say the same thing to Marian when she comes
up because I think this is key to it, is to ha~ing a bo ard
that's really in terested. And I also appreciate the letter
from the Nebraska Bankers which I do n't recall having
before, because the banking community and the financial
community has to be a big help to young agriculturalists as
they start out, which we all know.

DALE POHLMANN: Th a n k y o u .

SENATOR WEHRBEIN: And I think these are good initiatives,
particularly on going from share rent because that's an
issue. I know c ash rents are rising rapidly instead of
share rents. And if we can encourage some risk taking back
to the landlords a l ittle bit, I think is a very valid
consideration. I just had an incident at home where we had
a good year, cash rents are going up, a young farmer just up
and quit . He said , I just can 't take it. When that
happens, it's kind of shortsighted to have rents raised that
quick, but I appreciate this approach.

DALE POHLMANN: Tha n k y ou .

SENATOR KREMER: Th ank you, Senator Wehrbein. Any oth er
questions? Dale, the $500 reimbursement for the cost of the
management class, can you just bring us up to date a little
bit what is required of that beginning farmer for him to be
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able to p articipate in the program, that he has to go to
class and what are the classes involved and things?

DALE POHLMANN: It 's a little bit of a gray area, it's not
totally written in stone, but what our committee and board
has done in the past few years is look at each application
and they have to tell us what their educational background
was, And if they' ve taken some agricultural courses, either
through the community college or the university or have some
ag e d u c a t i on b ackg r o u nd , we wa i v e t h at r equ i r e ment . I t ' s
only if it appears to us that there's just a real st rong
need because they haven't taken much in the past.

SENATOR KREMER: That would help reassure some success from
t hei r po i nt o f v i ew , d oes n ' t i t ?

DALE POHLMANN: Ye s .

SENATOR KREMER: Would that $500 not be granted to them if
you waive the requirement?

DALE POHLMANN: That's correct, this is only.

SENATOR KREMER: That $500 is only if they took the courses,
the management courses.

DALE POHLMANN: That's certainly my understanding, yes.

SENATOR KREMER: Okay . Any other questions? Thank you,
D ale . Nex t p r opo n e n t .

MARIAN BEETHE: I'm not supposed to be, I'm only here for
questions, I guess, answering questions.

SENATOR KREMER: We will let you com e up in a neutral
capacity at. the end and answer any questions we might have
t hen . Oka y .

MARIAN BEETHE: Is there anybody else?

SENATOR KREMER: Pr op o n e n t .

ROD JOHNSON: (Exh i b i t 16 ) Sena t or Kr emer a n d co m mit t e e
members, my name is Rod Johnson, J-o-h-n-s-o-n. I 'm the
executive director of the Nebraska Pork Pro ducers
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Association, here to represent our industry in s upporting
the LB 346 and the work that the beginning farmer program is
doing. They have already done a good job of talking about
what t h e p r og r a m i s al l abo ut and w h e r e i t ' s g oi ng and we
support those concepts. In what we' re passing out to you,
from my t e s t i mo ny I wou l d a s k y o u t o t a ke a l oo k at t he
third and fourth pages which are a couple charts that I have
put together, spe cifically about the pork pro duction
industry in Nebraska. The first chart shows what the track
record has been, so to speak, over the last few years of the
hog numbers in Nebraska. And you' ll see that we had a peak
there in the early nineties, and since then we' ve had quite
a drastic fall off in the number of hogs in Nebraska. The
second chart, chart 2, relates the number of pork producers
in Nebraska and i t co mpares it to the number nationally.
And as you go down that graph, you can see that we' ve pretty
much followed the national trend except for a short t ime
period there in the early nineties when we actually deviated
away f r om t he nat i ona l av er a ge o f t he na t i on a l t r en d l i ne ,
and we' re showing a larger number of producers than the
nation was showing. That just coincidentally, coincides
with the same time period when we had the largest number of
hogs that w e had on our farms here in Nebraska. So I am
making a relationship there, that the more hogs we have
we' re encouraging more p roducers to be out there on the
farms. S o this is one of the things that w e have b e en
l ook in g at a s a n i ndu st r y . Tur n i ng t o cha r t t h r ee , k i nd o f
shows where we stand in Nebraska as far as a percentage of
the national industry. And jump ing c lear o ver to the
r i gh t . -hand side for the year of '03, you can see that th e
slaughter industry in Nebraska, the green line, is sitting
there a little over 7 percent of th e nation's sl aughter
capacity and you can see that that trend line has been on an
upward c l i mb s i nc e '94. The blue line represents the
breeding herd which fell off for a while, but now is on the
incline again. But the real concern is the red line, the
market herd that we have in Nebraska, clear down th ere at
4.5 percent, a l ittle over. So basically what this is
telling us, we' ve got 4 .5 percent o f the slaughter,
6.5 percent of the pig ...excuse me, 4.5 percent of the
market inventory, 6.5 percent of the pigs b orn h e re, a nd
over 7 percent of t.he slaughter capacity. Pigs are leaving
Nebraska to be consuming corn and creating jobs i n other
states and then coming back to Nebraska for slaughter. With
this in ma nd, we' ve created the Nebraska Model which is
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depicted in the brochure that I gave you and this is our way
of promoting the pork production industry as the opportunity
for the next generation to ge t in volved in production
agriculture. This is where the ti e com es ba ck to the
beginning farmer program. We are loo king for ways to
encourage the next generation to get involved in production
agr'culture. I had the opportunity to meet this morning
with the Beginning Farmer Board and we talked about some of
these issues and lo oked at the same kind of numbers. The
biggest thing that is out there is, as we have talked about
the program, and Rick relayed this a lot in his introduction
o f t h e b i l l , . hat a lot of this is related to the rental
rates that are for the property that are being transferred
over to the beginning farmer. While there may be some
opportunities to use that concept in the livestock industry,
I think that there are a lot of limitations to that. And so
as well as promoting or endorsing what is going on with this
and being introduced in LB 346, I think we also need to look
at other ways how we can encourage beginning farmers through
the livestock industry and perhaps develop some ne w and
different programs to work under the beginning farmer
program that would be specifically tied to pr omoting the
livestock industry. I expre ssed that c oncern or that
discussion with the board this morning, and we wer e very
agreeing that we co uld look a t ot her opportunities and
perhaps figure out something for the future that might work
in that direction. But I think that this is an area that we
need to take a look at . With that, I would be glad to
answer a ny q u e s t i o n s .

SENATOR KREMER:
Senato r Bu r l i ng .

SENATOR BURLING: Thank you, Rod, for being here. Do I take
it from what you j ust said that our experience so far is
that the program has been utilized more by gra in farmers
than by livestock farmers?

ROD JOHNSON: I b el i eve t h i s mo r n i n g t he y m ad e t h e s t at e m ent
that there had only been on e li vestock project worked
through the program to date.

SENATOR BURLING: Ok a y .

SENATOR KREMER: S enator Wehrbein.

A ny q ue st i o n s ?Thank y ou , Rod .
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SENATOR WEHRBEIN: Thank you. I have to admit. I'm surprised
t hat t he br e e d i n g n umber i s go i n g u p . Usua l l y peo p l e a v o i d
the farrowing and want to get into the finishing. I as sume
a lot of that's associated with the risk. Do you have any
comments on that?

ROD JOHNSON: I guess I wou l d as sociate it to the
specialized area that farrowing has become. I think the
sows are probably getting more centralized in a lot of
situations, and it's a very specialized industry to have the
f ac i l i t i e s , hav e t he ge net i cs , an d h a v e t h e w h o l e pr o g r a m
put together. So I. see that as probably the main r eason,
but t ha t )ust makes more pigs available within the state
that we could transfer into the market herd, rather than
nave them leave the state.

SENATOR WEHRBEIN: Yeah. Well, at one time I was concerned
a bout the finishing that you' re...is re latively easy
compared t o t h e f ar r owi n g si d e , b ut t her e i s mo r e ca p i t a l
i nvestment . . .

ROD JOHNSON: Right.

SENATOR WEHRBEIN: ...I assume, and the risk of the
ownership, although that's being taken care of, some cases
b y contract, maybe in most cases. It's encouraging to s ee
the farrowing coming up, so it looks like to me there is
amp'e room for more finishing to go with the gr ain t hat' s
being produced out there, needs a home.

ROD JOHNSON: Exactly.

SENATOR WEHRBEIN: Th ank y ou .

SENATOR KREMER: Thank you, Senator Wehrbein. Any other
questions? Thank you, Rod. Thanks for your efforts, too,
in helping young farmers to get started and your Nebraska
Model. Next proponent.

HILARY MARICLE
o f t h e Ag
M-a-r - i - c - l - e .
serve on t he
Dire c t o r s an d

Good afternoon, Senator Kremer and members
Committee. My name i s Hi l a r y Ma r i c l e ,
My husband and I farm near St. Edward and I
Nebraska Farm Bureau Federation Board of
chai r t he You ng Fa r me r s an d Ra nche r s
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Committee. I 'm here today on behalf of Nebraska Farm Bureau
in support of LB 346. Nebraska Farm Bureau has been and
will continue to be supportive of measures that help a nd
encourage individuals to pursue careers in agriculture. The
difficulties beginning farmers face are problematic at best.
Enter i n g i n t o f a r mi n g and r an ch i ng r e qu i r e s t r eme n dous
start-up costs, as has already been discussed, and relies
h eavi l y on ca pi t al exp end i t u r es f o r t he l a nd an d t he
machinery and the livestock, on top of the burden of health
insurance and oth er expenses in another profession that
w ould be covered. If you don't have a relative in th e
business to h elp, it is ve ry di fficult to start. We
recognize the need for programs, incentives and as sistance
technically for the y ounger generation, and we support
LB 346 for this reason. Incr easing the tax incentives to
l andowners t o r en t t o beg i nn i n g f a r m er s i s ve r y va l u a b l e.
Just as an example, I'd like to throw out for you, my
husband and I have tried to use those tax credits twice to
help in some of the bidding wars in our area to get l and,
and they haven't been e nough to make a difference. So I
think this would be a great improvement on the program that
is already very useful for some. However, as our members
discussed this issue last fall, they were a bit tr oubled
that more wasn't done or targeted directly toward the young
farmers. O n e suggestion that was made, perhaps the t ax
credit for personal property taxes to qualified beginning
farmers might be of assistance. Oftentimes, these beginning
farmers purchase used equipment because they can't afford
the newer equipment. The equipment is fully depreciated
before they purchase it, but goes back o n the personal
property tax rolls when i t is purchased by the younger
producer. A tax credit based on the personal property taxes
would he l p o f f se t t h ose t axe s . I f t he co mmi t t e e i s
interested in s uch a concept, we'd certainly be willing to
help draft language and cooperate in any way that we could
help with that . Again , Ne braska Farm Bureau Federation
supports the bill, but we would like to see more incentives
targeted directly toward the younger farmer. Thank you and
I'd be happy to entertain any questions you might have.

SENATOR KREM E R: Any qu est i ons f o r Hi l a r y ?
S enator Wehrbe i n .

SENATOR WEHRBEIN: Than k you, Hilary. You said it wasn' t
quite enough to offset your outbid...
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HILARY MARICLE: Right.

SENATOR WEHRBEIN: ...and it obviously went to someone else.

HILARY MARICLE: Yes, the more established farmers.

SENATOR WEHRBEIN: Yeah , I mean , you ' ve seen th at in
t hat ' s . . .

HILARY MARICLE: Yes, in our area it's very competitive.

SENATOR WEHRBEIN:
t he s t a t e .

.it must be identical everyplace across

HILARY MARICLE : Ye s .

SENATOR WEHRBEIN: Thank you. It's probably too late to do
something like that for a nother year, this idea you had,
although I have an investment credit idea that's coming out
of committee. You might want to watch for that.

HILARY MARICLE: Okay, all right, thank you.

S ENATOR W EHRBEIN : ...In another bill. It ' s tax...it' s
investment credit for livestock renovation and expansion, so
it's along that line.

HILARY MARICLE: Yes, thank you.

SENATOR KREMER: Any other questions? Hilary, do you fe el
hat the availability is more the limiting factor for young

farmers getting started than anything else or...

HILARY MARICLE: The ava i l ab i l i t y i s t h e mai n t h i ng f o r us ,
but I do think i n creasing those tax incentives and the
credits are going to help, j ust b ecause some of it ' s
available, not a lot, but for the little bit that it is
a vai l a b l e , i t wo u l d de f i n i t e l y enco ur a g e some o f t he
established producers to work with the younger farmers.

SENATOR KREMER: Okay . Any other questions? Than ks,
H la r y , fo r comi ng . You d i d a ni ce j o b .

HILARY MARICLE: T ha nk y ou .



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 346Committee o n A g r i cu l t u r e
February 0 8 , 20 05
Page 48

SENATOR KREMER: Any other proponents?

RICHARD LOMBARDI : ( Exh i b i t 17 ) Me m b er s o f t he co m mi t te e ,
my name is Rich Lombardi, L-o-m-b-a-r-d-i. I 'm app earing
today as the registered lobbyist for the Center for Rural
Affa i r s . I ' m c i r cu l at i ng a l et t e r f r om Jo n Bai l e y i n t h e
Center i n su ppo r t o f a l l p r ov i s i o ns i n t h i s b i l l . We ' r e
very p r o ud t o wo r k wi t h Se n a t o r W ehrbe in i n 199 9 o n LB 63 0 .
And they weren't able to make it down here today on this
bill, but. they wanted to make sure this was entered into the
record.

SENATOR KREMER: Th a n k yo u , Ri ch .

RICHARD LOMBARDI: Thank you.

SENATOR KREMER; A ny questions? Se eing none, thank you.
Anyone else wishing to testify as a proponent? How about
a ny opponent t e st i m o ny ? Any o n e w i s h i n g t o t es t i f y i n a
neutral position? If not, Marian, would you come forward,
and then maybe somebody has some questions they'd like to
ask y o u. I gu ess t e l l us a l i t t l e b i t how l o n g y o u ' ve b e en
w orkin g w i t h t h e p r ogr am .

MARIAN BEETHE: My name is Marian Beethe, B-e-e-t-h-e, and
I' ve been with the program since right after they did the
initial study, I guess, is when it started in 19 99. And
we' ve a t t em p t e d t o do a l o t o f p r om o ti on a n d t ha t t y pe o f
thing. A couple questions that had come up before, I' ll try
to answer those for you. The number of people that have
q ui t du r i ng t he t h r ee - y e a r t e r ms o f b e i ng pa r t o f t h e
beg'nning farmer, we' ve had one who quit renting during that
t hree-year period. I ' m n o t sure ye t w h y he lef t th e
situation. We had two sisters who were beginning farmers
and they completed their three-year terms, but they are no
longer renting from the original owner. One of them married
a farmer and moved away, and the other one went back home
and is fax. ming with her parents, So that kind of a nswers
that, I h ope, for you. We' ve had a real good success rate
otherwise. One person has had a tax credit, received a tax
credit for leasing cow/calf operation, and that has been the
on1y one t hat w e had. Pro bably part of that is that the
majority of the people when they first look at t h is, they
think of land to begin wit.h. And we need to do a better job
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of promoting it for animals and livestock, although we' ve
a lways sa i d i t wa s a ny ag r i cu l t u r a l a sse t , l i v est o ck ,
equipment, facilities. We' ve had several that have included
irrigation systems, several have included grain bins, that
t ype o f t h i ng .

SENATOR KREMER: Senator Wehrbein.

SENATOR WEHRBEIN: On the cow/calf, was that a cash lease or
share?

MARIAN BEETHE: That was a share crop, share of the calves.

SENATOR WEHRBEIN: Okay . Tha nk you. I want to thank you
for your hard work on this too. Everywhere I go acros." this
state , t he r e s he i s , p r o m o t i n g i t . I ap pr ec i at e . . .we i l , I
don't want to exaggerate, you' re not everyplace,

MARIAN BEETHE: I was going to say, not everywhere.

SENATOR WEHRBEIN: I won ' t ge t you i n t r o ub l e t he r e .

SENATOR KREMER: Any other questions that you'd like to ask
Marian? The suggestion from Hila ry was about a
tax...personal property tax credit, I think, did you...have
you looked into that or was that a dis cussion during the
interim study at all?

MARIAN BEETHE: Ye s .

SENATOR KREMER: What was...any d'scussion even to help more
to the light of the beginning farmer and maybe the rationale
of what come from that.

MARIAN BEETHE: It was a discussion and there was a lot of
feelings t.hat we should really tr y to do more for' the
beginning farmer. But when we came down to looking at the
budget and so forth and so on, it was beginning to look more
and more l ike we rea lly n eeded to ho n e in on the
ava'lability of th e ag r icultural asset for the beginning
farmers. We still would like to s ee so mething for th e
beginning farmer themselves, yes, I 'm sure we would, the
whole board felt that way. But we were trying to make s ome
priorities here.
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SENATOR KREMER: So y ou f ee l , r e a l l y , t ha t t he av a i l ab i l i t y
is the m ore restrictive factor than anything else then, is
that your conclusion then?

MARIAN BEETHE: That's what we received back from the people
that we talked to, when I'm out at shows and so forth. We
also did a short survey of, a couple years into the program,
ask ng, you k n ow, w hat was keeping them from it. Most of
them were saying that. it was too much work for very little
money, so t h e y w e r e n ' t go i n g t o d o i t . Tha t w as k i n d o f on e
of the big comments that was made at that time.

SENA.OR KREMER: Senator Wehrbein.

SENATOR WEHRBEIN: I ' ve just one more question. I guess
about 45 or 50 now have utilized it?

MARIAN BEETHE: Right. We just today, we went through some
additional applications and added a few more, so we' re up to
a bout 5 5 .

SENATOR WEHRBEIN: Do yo u have any sense, since now we' ve
had basically five years of, has it really helped several of
those, I mean, do you have any feedback, verbally you might
say, anecdotally that it really helped some that might have
beer:?

MARIAN BEETHE: That's what is told to me is that they said
that without this I wouldn't have got this land. And then I
talked to a young guy yesterday who is one of our beginning
farmers with another owner and he had a chance to possibly
rent another place. He said, it's the only way I' ll ever
get it is if I use this program. I talked to him last night
and he said, well, he didn't think he was going to ge t it,
he didn't know fo r sur e, it wasn't quite enough, the guy
t hough t .

S ENATOR WEHRBEIN: The incentive to the landowner, in this
case?

MARIAN BEETHE: U m -hum. U m-hum.

SENATOR WEHRBEIN: But there are receptive people out there?

MARIAN BEETHE: Yes, there are. And there's some people
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that really want to see the beginning farmers get s tarted
and help them. And it's wonderful to see that, it's just a
good reaction when you see that.

SENATOR WEHRBEIN: Tha n k y ou .

SENATOR KREMER: Any other questions? Marian, how many
are...what percent are using the share rental against. cash
rent now? I know with the new incentives might cause it to
shift. that way, but then...how about now?

MARIAN BEETHE: I should have looked that up, and I'm sorry,
Senator Kremer, I didn' t. Off the top of my head I'm going
to say it was , i t's probably about 10 percent, maybe
20 percent. The majority of t hem are cash rent, by far
majority.

SENATOR KREMER: Okay. Another question I was go ing...do
y ou f o l l ow up l i ke i n y ear one , ye ar t w o? Do yo u m a k e
regular visits to see if things are going okay, if th ere' s
any more training they need or anything like that, or what
k ind o f a f ol l o w- u p d o y o u make w i t h . . . ?

MARIAN BEETHE: We haven't done any visits. I have ta lked
to people over the phone just to see how things were going.
And I g u es s we h ave n ' t , I ha ven ' t a sked i f a dd i t i o na l
training would have been beneficial to them. That is a good
point to ma ke . We want to do more of an o rganized
evaluation of the program, and we haven't gotten that d one
yet .

SENATOR KREMER: Okay . Are any of the retired farmers
passing on any of the benefits to the beginning farmer, just
voluntarily, are they...

MARIAN BEETHE: T he r e a r e a f ew .

SENATOR KREMER: ...do you think because they' re getting
this they' re giving them a little lower rent or something
l i k e t hat ?

MARIAN BEETHE: Th ere's some that have lowered the r ent
some. Some have split it with the beginning farmer. Some
have...I had one person who took the money that t hey wer e
getting as a tax c redit and put that in an escrow account
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and used that then, he said, at the end of the three years
t hat wo u l d b e c ome par t o f t h e beg i n n i n g f a r m e r ' s m o ney t o be
able to buy , start p urchasing, so that would be the down
payment t o hi m , t o pur cha s e l an d f r om h i m . I had a no t h er
one that was using it t o s e t t hat aside to be able to
purchase more land to be able to bring the beginning farmer
in as a, th ey had it set up on a whole schedule for about
25 years, where then at the end of 25 years he'd be a full
50/50 partner. This wasn't an older farmer, either, that
was the o w ner .

SENATOR KREMER: Did they..

MARIAN BEETHE: They' re not quite as far along as t hey ha d
hoped. I talked to them about two weeks ago and they said
it's slower but they' re from the western part of the s tate,
southwestern, and he said the drought hasn't helped us.

They' re s l ow er ou t t he r e .

SENATOR KREMER: Yea h .

SENATOR ERDMAN: I don't think she was saying we' re slow.

SENATOR KREMER: No, I thought you were...

SENATOR ERDMAN: Well, that's what she was saying.

MARIAN BEETHE: W ha t d i d I say ?

SENATOR KREMER: You said they' re slower from western...no,
you didn't say that...

SENATOR E RDMAN: Senator Kremer was trying to make
disparaging comments about t ho se o f u s f r o m
western Nebraska. I know there's one in the audience that
would probably t.ake exception to that.

SENATOR KREMER : Well , that 's really good to hear, that
there are some retired farmers that are r e ally concerned,
that they' re even willing to share part of that, so it shows
that there a re peo ple out the r e th at are trying to do
s omething w i t h t he beg i nn i n g f a r m e r s. An d t h i s i nc en t i v e
just kind of boosts i t along a little bit and gives them
some real reasons to do it. Any other questions of Marian?
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SENATOR WEHRBEIN: We l l , I do n ' t wa nt t o b el ab o r . I s i t
ranchers that do it or is it mostly agrifarming?

MARIAN BEETHE: It's predominantly the land o f pr oduction
corn, soybeans, that type of thing. We have about two or
three ranches but th e y' re not v ery la rge, a nd sev eral
pastures, you kn ow, that a re inc luded w ith t he oth er
produc t i o n l and .

SENATOR KREMER: Any o ther questions? That was a good
question, thank y ou. Maria n, thank you and Dale for the
efforts you put forth in this. How many board m embers do
you have and do you represent different industries or what?

MARIAN BEETHE: Yes. There's a board member from each one
of the three con gressional districts, ther e'.- on e
f rom. . . D a l e se r v e s a s t h e l e nd i ng i ns t i t u t i on s ; Dar r e l l Ma r k
serves as the university or as an educational component; and
the Department of Revenue, I knew there was somebody I was
going to forget, they also have a rep resentative on the
board, as well as the Department of Ag,

SENATOR KREMER: Okay. Thank you much for your efforts.

MARIAN BEETHE: Oka y . Than k yo u .

SENATOR KREMER: App reciate it. Any one else in a neutral
capaci t y ? I f no t , I t h i nk Ri ck wo u l d l i ke t o c l ose .

RICK L EONARD: ( Exh i b i t 1 8- 19 ) Tha nk yo u . Aga i n ,
Rick Leonard. The on ly reason of closing is to enter a
couple, three items into the record: a letter from the NBA,
Bankers Association (Exhibit 14) . I'm not sure that that' s
been distributed, in s upport o f t he bill; the Nebraska
Cattlemen, in su pport of the bill; an d a letter from
Steve Henry, who is a former landowner participant in the
beg nning farmer p ogram, in support of the bill.

SENATOR KREvER: Okay. Th ank you. With that we ' ll close
=he hea ring on LB 346 and clo se t h e hearings for
today. Thank you all that have been participating. We ' d
l i k e t o g o i nt o Ex ec S e s s i o n fo r a whi l e .


